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In noting the Fifth Circuit’s conclusion that no seizure occurred under the
facts in Lovell, the majority emphasized the Fifth Circuit’s assertion that “the
defendant [in Lovell] ‘had surrendered his bags to a third-party common car-
rier with the expectation that the carrier would transport the bags to [the de-
fendant]’s destination for him to reclaim when he arrived.’”85 Further, the
majority emphasized the Fifth Circuit’s conclusion that, because the defen-
dant’s “travel would not ‘have been interfered with or his expectations with
respect to his luggage frustrated,’ had the agents not smelled marijuana . . .
‘[t]he momentary delay occasioned by the bags’ removal from the conveyor
belt was insufficient to constitute a meaningful interference with [the defen-
dant]’s possessory interests in his bags.’”86

The court then turned its discussion to two similar cases, United States
v. Brown87 and United States v. Johnson,88 in which the Ninth Circuit adopted
the Fifth Circuit’s approach in Lovell.89 The majority noted that the Ninth
Circuit, like the Fifth Circuit, had conceptualized the phrase “meaningful
interference” in terms of “freedom of movement” and “expectation of timely
delivery” concerns.90 As a result, the majority stated that the Ninth Circuit
had adopted the rule that no meaningful interference can exist where the brief
detention of property has in no way interfered with a person’s travel or a per-
son’s expectations with respect to the timely delivery of his luggage.91

85. Id. (quoting Lovell, 849 F.2d at 916) (second alteration in original).
86. Id. at 703-04 (quoting Lovell, 849 F.2d at 916) (alterations in original).
87. 884 F.2d 1309 (9th Cir. 1989). In Brown, law enforcement officials detained

an airline passenger’s checked luggage after observing the passenger’s nervous be-
havior while he was checking the luggage. Va Lerie, 424 F.3d at 704 (citing Brown,
884 F.2d at 1310). The defendant subsequently consented to a search of his bag, and
the search produced two kilograms of cocaine. Id. (citing Brown, 884 F.2d at 1310-
11).

88. 990 F.2d 1129 (9th Cir. 1993). In Johnson, law enforcement officials re-
ceived permission from an airline to go onto the tarmac and investigate a passenger’s
checked luggage after becoming suspicious of that passenger. Va Lerie, 424 F.3d at
704 (citing Johnson, 990 F.2d at 1132-33). Although the airline representative “‘re-
fused to relinquish custody of the luggage’” to the law enforcement officials, the
“airline representative later ‘allowed the officers, with the airline representative pre-
sent, to take the luggage’” to a law enforcement office inside the airport. Id. at 704-05
(quoting Johnson, 990 F.2d at 1130-31). There, a canine sniff was conducted. Id. at
705 (citing Johnson, 990 F.2d at 1132-33). When the drug dog alerted to the bag, law
enforcement officials obtained a warrant, searched the bag, and found 2.9 kilograms
of cocaine. Id. (citing Johnson, 990 F.2d at 1132-33).

89. Id. at 704.
90. Id.at 704-05.
91. Id. at 706-07.
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Finally, the majority turned to a discussion of United States v. Ward,92 a
Seventh Circuit case.93 In discussing Ward, the court noted the Seventh Cir-
cuit’s analysis of the “meaningful interference” standard in terms of “contrac-
tual expectations.”94 Specifically, the Seventh Circuit stated that law en-
forcement interference with property entrusted to a third party would only
constitute a seizure when such interference would interrupt transport of the
property or interfere with the defendant’s “‘contractually-based expectation
that he would regain possession of the bag at a particular time.’”95

Based on its reading of Jacobsen, and the decisions of the Fifth, Sev-
enth, and Ninth circuits, the majority announced a new, three-factor test to be
applied in cases involving the question of whether law enforcement’s inter-
ference with property entrusted to a third party constitutes a seizure.96 Under
this new test, a Fourth Amendment seizure occurs when law enforcement’s
detention of the property does any one of the following: 1) delays a passen-
ger’s travel or significantly impacts a passenger’s freedom of movement, or
2) delays timely delivery of the property, or 3) deprives the carrier of its cus-
tody of the property.97

92. 144 F.3d 1024 (7th Cir. 1998). In Ward, the defendant purchased a Grey-
hound bus ticket for travel from Los Angeles to Indianapolis. Id. at 1027. Although
the defendant checked a suitcase with Greyhound, he never boarded the bus. Id. In-
stead, the defendant flew to Indianapolis the next day where he intended to pick up
the suitcase upon its arrival at the Greyhound bus station in Indianapolis. Id. Prior to
the arrival of the suitcase in Indianapolis, however, DEA agents removed the defen-
dant’s suitcase from the bus during a routine stop in Springfield, Missouri,, and sub-
jected it to a canine sniff. Id. at 1027-28. As a result of the canine sniff, DEA officials
obtained a warrant, and upon execution of that warrant found cocaine and a gun in the
defendant’s checked suitcase. Id. at 1028. The defendant was subsequently arrested
when he attempted to pick up the suitcase in Indianapolis. Id. at 1028.

93. Va Lerie, 424 F.3d at 705.
94. Id. at 706.
95. Id. (quoting Ward, 144 F.3d at 1033).
96. Id. at 706-07. Prior to announcing this test, however, the majority further

discussed “a number of principles that relate to checked luggage cases.” Id. First, the
majority stated that “the Fourth Amendment’s Seizure Clause prohibits the govern-
ment from restraining an individual’s freedom of movement.” Id. at 706. Second, the
majority noted that “a commercial bus passenger has less possessory interest in
checked luggage than he has in carry-on luggage in his immediate possession.” Id.
“At a minimum,” the majority commented, “the passenger’s possessory interests in
his checked luggage entail the right (or at least the expectation) to regain custody, i.e.,
reclaim immediate possession of the checked luggage at the passenger’s or the lug-
gage’s destination.” Id. Third, the majority argued that “a commercial bus passenger
who checks his luggage should reasonably expect his luggage to endure a fair amount
of handling – if his luggage were not handled, it would not reach its destination.” Id.

97. Id. at 707. At this point, the majority commented that its test “is consistent
with the holdings of other courts that have confronted seizure issues involving
checked luggage.” Id. See, e.g., State v. Goodley, 381 So. 2d 1180, 1182 (Fla. Dist.
Ct. App. 1980); U.S. v. Gant, 112 F.3d 239, 240, 242 (6th Cir. 1997)). Moreover, the
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Having announced its new test, the majority then turned its analysis to
the facts presented in Va Lerie. Starting with the first factor, the majority
discussed whether the NSP’s conduct in removing Va Lerie’s checked lug-
gage from the Greyhound bus delayed his travel or otherwise impacted his
freedom of movement.98 As to this first factor in its three-factor test, the ma-
jority stated that Va Lerie’s travel was delayed and his freedom of movement
impacted “only after the NSP searched [his] luggage and discovered a large
amount of illegal drugs.”99 Because the NSP’s conduct did not affect Va
Lerie’s freedom of movement or otherwise delay his travel prior to the
search, the majority held that no seizure occurred under this first factor.100

Turning to the second factor, the court asked whether the NSP’s brief
detention of Va Lerie’s luggage had any affect on its timely delivery.101 As to
this factor, the Eighth Circuit held that the NSP’s detention of Va Lerie’s bag
“did not affect timely delivery of the luggage [because] [n]o evidence sug-
gests [that] the luggage would not have been placed back on the bus for
transport to its destination had it not been for the discovery of illegal
drugs.”102 Consequently, the Eighth Circuit refused to find that a seizure of
Va Lerie’s bag occurred on this ground.

Finally, the majority turned to the third factor, deprivation of the car-
rier’s custody of the checked luggage.103 In beginning this analysis, the ma-
jority emphasized that “the breadth of the carrier’s custodial rights . . . [is a
function of] whether the government’s actions go beyond the scope of the
passenger’s reasonable expectations for how the passenger’s luggage might
be handled when in the carrier’s custody.”104 The majority, therefore, focused
its third factor inquiry on Va Lerie’s expectations regarding how Greyhound
might handle his luggage.105 The court then stated with respect to this third
factor that “Va Lerie’s possessory interests in his checked luggage certainly
included an expectation that Greyhound – or others at Greyhound’s request –
would remove the luggage from the lower luggage compartment.”106 Because
it argued that Va Lerie should have expected his bag to be moved by Grey-
hound or others at Greyhound’s request, the majority concluded that the
NSP’s movement of Va Lerie’s bag was consistent with Va Lerie’s expecta-

majority further stated that its holding “comports with the views expressed by many
judges in this circuit.” Va Lerie, 424 F.3d at 707-08.

98. Id. at 708.
99. Id.

100. Id.
101. Id.
102. Id.
103. Id.
104. Id.
105. Id.
106. Id. at 708.
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tions of how his bag would be handled.107 As such, the court held that “NSP
never deprived Greyhound of its custody of Va Lerie’s checked luggage.”108

Because the Eighth Circuit majority concluded that none of the three
factors articulated by the court in announcing its new test applied under the
facts in Va Lerie, the majority held that “NSP’s removal of Va Lerie’s
checked luggage from the bus to a room inside the terminal to seek consent to
search did not constitute a . . . Fourth Amendment seizure.”109

B. The Dissent

Writing for five members of the en banc court, Judge Colloton first as-
serted that the majority’s three-factor test conflicted with the Supreme
Court’s decision in United States v. Jacobsen.110 The dissent noted that the
Supreme Court viewed Jacobsen as involving two Fourth Amendment sei-
zures.111 The first seizure occurred prior to the government agents conducting
a field test on the white powdery substance found in the package, while the
second occurred when government agents conducted the field test.112 As to
the initial seizure, the dissent argued that the Supreme Court was clear that
“DEA agents made an initial ‘seizure’ of the package before conducting the
field test” when those agents exerted “dominion and control over the package
and its contents” for their own purposes.113 The dissent buttressed its position
by emphasizing the fact that the Jacobsen Court “separately analyzed the
significance of the field test, concluding that . . . [the field test] ‘converted
what had been only a temporary deprivation of possessory interests into a
permanent one.’”114

In addition to arguing that the Jacobsen Court found there to be a Fourth
Amendment seizure prior to the field test, the dissent argued that its view of
Jacobsen is “consistent with the [Supreme] Court’s later observation that
‘from the time of the founding to the present, the word “seizure” has meant a
“taking possession,”’ and that ‘for most purposes at common law, the word
[seizure] connoted . . . bringing [an object] within physical control.’”115 Simi-
larly, the dissent commented that Black’s Law Dictionary defined “‘custody’

107. Id.
108. Id.
109. Id. at 708-09.
110. Id. at 711 (Colloton, J., dissenting).
111. Id. at 712.
112. Id.
113. Id.
114. Id.
115. Id. (quoting California v. Hodari D., 499 U.S. 621, 624 (1991)) (omission

and second alteration in original).
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as ‘the care and control of a thing . . . for inspection, preservation, or secu-
rity,’” and that it further equated “‘custody’ with ‘immediate possession.’”116

The dissent next turned to the proposition that “[u]nder the test applied
by the [majority] . . . the initial seizure in Jacobsen would not be a sei-
zure.”117 First, the dissent noted that the first prong of the majority’s test
would not be satisfied under the facts in Jacobsen, because “the initial seizure
of the Federal Express package . . . did not delay any travel by the Jacobsens
or impact their freedom of movement.”118 Second, the dissent asserted that
“there is no reason to believe [that] the ‘temporary deprivation’ occasioned
by the ‘decision . . . to exert dominion and control over the package’ delayed
the delivery of the Jacobsens’ package.”119 The dissent concluded that the
Jacobsen “Court in no way relied on potential delay in announcing its conclu-
sion.”120 Finally, the dissent posited that if “law enforcement’s physical pos-
session and control of Va Lerie’s luggage . . . did not temporarily deprive
Greyhound of its custody of the luggage, then neither did the DEA’s posses-
sion of the Federal Express package in Jacobsen deprive the courier of its
custody of the package.”121

The dissent concluded by pointing out that “[t]he Supreme Court did not
regard the initial seizure in Jacobsen as a close question [because] [t]he
DEA’s possession and control of the package ‘clearly constituted a sei-
zure.’”122 Thus, “[a]bsent a revision of doctrine by the Supreme Court,” the
dissent argued that NSP investigators seized Va Lerie’s bag.123

V. COMMENT

In United States v. Va Lerie, the Eighth Circuit held that a Fourth
Amendment seizure of property entrusted to third-party common carriers
occurs where law enforcement detention of the property does any one of the
following: 1) delays a passenger’s travel or impacts a passenger’s freedom of
movement, or 2) delays timely delivery of the property, or 3) deprives the
carrier of its custody of the property.124 In so doing, the Eighth Circuit erro-
neously distinguished Jacobsen, adopting a test that conflicts with that case.
The Eighth Circuit would have been better served by adopting Jacobsen’s
view of the Fourth Amendment, which protects “what would otherwise be a

116. Id. at 713 n.12 (quoting BLACK’S LAW DICTIONARY 390 (7th ed. 1999))
(omission in original).

117. Id. at 713.
118. Id.
119. Id. (omission in original).
120. Id.
121. Id.
122. Id. at 715.
123. Id.
124. Id. at 707 (majority opinion).
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nearly unrestrained power of government to temporarily confiscate” property
entrusted to third parties.125

A. The Eighth Circuit’s Approach Conflicts with Jacobsen

In Jacobsen, the Supreme Court distinguished between situations in
which the government takes possession of a package and situations where the
government performs a field test on the package’s contents.126 Nevertheless,
the Supreme Court clearly stated that when the government takes possession
of a package, the government “seizes” the package.127 Under Va Lerie’s
three-factor test, however, the government conduct in Jacobsen, found to be a
seizure by the Supreme Court, would be no seizure at all.

Because Jacobsen involved a package entrusted to Federal Express,
there were no freedom of movement or passenger delay concerns involved in
the case. As such, the facts in Jacobsen do not satisfy the first factor of the Va
Lerie test.128

Additionally, given the fact that law enforcement interference with the
Jacobsens’ package did not delay timely delivery of the package, no seizure
would have occurred in Jacobsen under the second factor of Va Lerie’s
test.129 As the Va Lerie dissent correctly points out, the facts in Jacobsen in-
dicate that law enforcement investigation of the Jacobsens’ package, “includ-
ing further investigation beyond the initial seizure,” lasted for only a short
period of time before the “the package was ‘rewrapped and Federal Express
was directed to deliver the package to the addressee shown on the label.’”130

Finally, in Jacobsen, the initial conduct of law enforcement officers,
which consisted of nothing more than taking possession of the Jacobsens’
package and placing that package on a desk in the Federal Express office,
would not satisfy Va Lerie’s third factor.131 Because of the majority’s holding
that law enforcement never deprived Greyhound of custody of Va Lerie’s
bag, even though law enforcement personnel took possession of that bag and
removed it to a rear baggage terminal, it is difficult to believe that the conduct
in Jacobsen would receive dissimilar treatment under the majority’s ap-
proach. If law enforcement did not deprive Greyhound of custody under the
more extreme facts in Va Lerie, then law enforcement definitely did not de-
prive Federal Express of its custody of the package involved in Jacobsen. As
such, applying the majority’s third factor, no seizure occurred in Jacobsen.

125. State v. Ressler, 701 N.W.2d 915, 920 (N.D. 2005).
126. See generally U.S. v. Jacobsen, 466 U.S. 109, 120-26 (1984).
127. Id. at 120.
128. Va Lerie, 424 F.3d at 706.
129. Id.
130. Id. at 713 (Colloton, J., dissenting) (citing Jacobsen, 466 U.S. at 111-12).
131. Jacobsen, 466 U.S. at 111.
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Despite the majority’s attempt to distinguish Jacobsen on the ground
that the law enforcement conduct in that case involved the conversion of the
Jacobsens’ property, the court’s test does not account for the Jacobsen
Court’s finding that a Fourth Amendment seizure occurred when law en-
forcement took possession of the Jacobsens’ package and placed that package
on a desk in a Federal Express office.132 Given that the test articulated by the
Eighth Circuit majority in Va Lerie conflicts with precedent of the United
States Supreme Court, that test should never have been adopted.

B. The Approach the Eighth Circuit Should have Adopted

The Va Lerie majority would have been better served adhering to the
long line of precedent in the Eighth Circuit that distinguishes between the
mere touching of property by law enforcement officials and a more detailed
“inquiry into characteristics [of the property] that could not be observed by
merely holding [it].”133 This line of precedent comports with the Supreme
Court’s holding in Jacobsen and also strikes the proper balance between law
enforcement and privacy interests. As it stands, Va Lerie’s test fails to com-
port with the Supreme Court’s decision in Jacobsen, and further gives law
enforcement officers a free pass to do as they please.

Although a literal reading of Jacobsen suggests that a Fourth Amend-
ment seizure of property entrusted to third-party common carriers occurs
when a law enforcement officer takes possession of such property, the Su-
preme Court did leave open the possibility for distinguishing Jacobsen.134 As
previously noted, the Jacobsen Court was unclear as to whether a seizure
occurred in that case solely because law enforcement officers picked up prop-
erty entrusted to third-party common carriers, or because the officers picked
up property with the intention of immediately subjecting that property to a
field test.135 As the Eighth Circuit stated in United States. v. Gomez, Jacobsen
can be read as holding that “there was no seizure until the respective officers
exerted dominion and control over the packages by deciding to go beyond a
superficial inspection of the exterior of the packages and to detain the pack-
ages for further inquiry into characteristics that could not be observed by
merely holding the package.”136 Thus, under the Gomez reading of Jacobsen,
the Supreme Court did not find an initial seizure of the Jacobsens’ package
solely because an officer picked up the package, but instead, because the con-
duct of picking the package up was accompanied by the intent to detain the

132. See id. at 120.
133. U.S. v. Gomez, 312 F.3d 920, 924 n.2 (8th Cir. 2002).
134. See generally Jacobsen, 466 U.S. at 120.
135. See supra note 57.
136. Gomez, 312 F.3d at 924 n.2 (emphasis added).
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package for “inquiry into characteristics that could not be observed by merely
holding the package.”137

The Gomez reading of Jacobsen essentially attempts to strike a balance
between law enforcement officers and citizens. By allowing officers to pick
up property entrusted to third-party common carriers, Gomez allows police to
inquire into characteristics of the package that might lead to a finding of rea-
sonable suspicion, which in turn would allow an officer to conduct a canine
sniff of the property to confirm or dispel those suspicions. At the same time,
Gomez provides an important check against “what would otherwise be a
nearly unrestrained power of government to temporarily confiscate” property
entrusted to third-party common carriers.138 As the Eighth Circuit’s approach
currently stands, however, law enforcement officers have been given a free
pass to do as they please.

VI. CONCLUSION

In United States v. Va Lerie, the Eighth Circuit adopted a new test for
determining when law enforcement interference with property entrusted to
third-party common carriers constitutes a Fourth Amendment seizure.139 Un-
der this test, the law enforcement conduct that the United States Supreme
Court clearly concluded to be an “initial seizure” in Jacobsen, would be no
seizure at all. Because the Eighth Circuit’s test fails to comport with Supreme
Court precedent, it should not have been adopted. In dealing with third-party
common carriers, the Eighth Circuit’s decision thus fails to provide the kind
of check against over-invasive government conduct the Fourth Amendment is
designed to protect.

JOSHUA C. DEVINE

137. Id.
138. State v. Ressler, 701 N.W.2d 915, 920 (N.D. 2005).
139. U.S. v. Va Lerie, 424 F.3d 694, 707 (8th Cir. 2005) (en banc).
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