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Syllabus
“There never was a good war or a bad peace.”
-Benjamin Franklin
Introduction
The summer program of Southwestern Law School in Buenos Aires enables law students
and faculty from different nations and several different legal traditions to learn together,
in an increasingly “transnational” and “globalizing” world. What “transnational” and
“globalization” mean are actually contested, not only in legal studies, but in political,
social, and economic studies as well. Some of the themes of your courses will be:
1. What source of law regulates the behavior of states, organizations, or
individuals?
2. What institutions are available to make, interpret, or enforce the relevant
law?
3. Who or what institution has jurisdiction or power over the parties or the
activities in question?
4. What happens when there are multiple sources of law or various loci of
law making and enforcement? (What we will call “legal or process
pluralism” in this course.)
5. What other forces or incentives (e.g., economic, social, cultural, military
and political, violence) affect behavior, besides laws and legal
institutions? How do those other domains interact with laws and legal
institutions?

As states, organizations, and individuals interact across borders the questions of what
guides transnational behavior and how that behavior can be regulated or controlled are
central concerns for the modern lawyer. In this course we will study a variety of
institutions and processes that have been developing to deal with a variety of
“transnational,” and “international” issues, including some that will seem more “national”
or domestic or “municipal” (such as in the aftermath of civil wars, genocides, or
“internal” conflicts that may become international for a variety of reasons, including
treaties, international customary law or just plain politics). We will look at issues that
affect states (generally called “public international law” ) and those that affect private
parties (commercial dealings, generally called “private international law”) and a new
breed of more hybrid disputes (such as when private investors have disputes with states,
or when states attempt to delegate state functions to private actors such as with private
contractors in war settings or when individuals try to bring actions against states for
violations of international treaties, as in human rights litigation). International disputes
are both civil (involving contracts, commercial relations, and various torts and injuries, as
well as involving employment and family law) and criminal (human rights violations,

2

C. Menkel-Meadow Summer 2010
International Dispute Resolution
Southwestern Summer Program in Argentina
international kidnapping, economic crime, terrorism), as well as “diplomatic,” involving
state to state relations.
Differences in legal regimes, such as between civil law (“code”) and common law (“case
law”) systems may be seen as international dispute institutions are developing more
“hybridized” forms of both procedural and substantive justice.
The potential scope of this course is large – we will treat some of the major issues and
look at some major case studies to survey some of the variety of legal and quasi-legal
processes that have been developed in recent decades. There will undoubtedly be further
development of new processes and institutions, perhaps some of your own making,
depending on the nature of new international and transnational disputes, interactions,
transactions and new units of legal formation (such as regional, multi-national, and
international alliances in a variety of new domains, such as environmental, anti-terrorism,
human rights, and economic cooperation networks). Wherever there is international
collaboration, as well as international conflict, there will also be international dispute
activity.
There are some key issues and themes that you should consider as we approach a variety
of different kinds of disputes, conflicts, processes and institutions in this course:
1. Is the transnational issue a dispute or conflict, or a transaction or joint venture?
2. Is the focus on making something new for the future or adjudicating or healing
something from the past?
3. Is the matter one of private law (e.g. commercial relations across borders), public
law (state or diplomatic relations) or mixed law (private investor-state)?
4. Who are the parties or actors in the legal issue? States, political leaders, private
organizations, private individuals, non-governmental or quasi-governmental
organizations, social or other groups, formal international institutions?
5. Have the parties agreed in advance how they will deal with disputes or conflicts?
By contract? By treaty? By customary law? By membership in some organization
or entity (e.g. a regional economic network, like the EU, Mercosur or NAFTA)?
Or, has the dispute settlement mechanism been developed after the legal dispute
has ripened? (e.g., the Nuremberg trials)
6. What kind of process is being used – voluntary negotiation, third party mediation
or conciliation, third party judgment, multi-party joint action, final or contingent
action?
7. Who has jurisdiction or power over the dispute? What happens when more than
one body or unit of government has jurisdiction? Are there rules or orders for
conflicts of processes and law or process pluralism?
8. Is the dispute settlement process a formal one (such as court adjudication, e.g., the
International Court of Justice) or a less formal one (such as administered
international commercial arbitration) or an informal one (mediation, or “good
offices”)?
9. Does the dispute settlement process have any formal enforcement mechanism
(courts, trade sanctions, UN action, treaties) or is compliance voluntary (or
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politically or economically enforced)? What happens where there is no
compliance?
10. Should “similar” disputes be treated “similarly” (e.g., should all war crimes and
genocides be prosecuted in court-like tribunals, like the International Criminal
Tribunal for the Former Yugoslavia) or is it wise to use a variety of dispute
resolution processes, depending on the conflict or culture involved (e.g., the
International Criminal Tribunal for Rwanda, along with Rwandan gacaca and
local courts)?
11. What are the purposes of “dispute settlement”? Adjudicating rights? Easing
transition to new governance? Punishment? Facilitating future relations? Making
efficient economic relations? Implementing a new “rule of law” regime?
12. How do “transnational” or “international” dispute processes differ from domestic
or “local” state based or informal processes?

In this course we will be focusing on several different levels of analysis at once,
including important jurisprudential and theoretical issues of governance, the relationship
of peace to justice and vice versa, as well as more practical issues like the rules and laws
that govern conflict resolution institutions, and how effective conflict resolution
processes are in resolving disputes. You should always be asking yourself, “What might
be the most effective dispute mechanism for a particular legal problem or issue?”

Course Requirements
We will meet Tuesdays, Wednesdays and Thursdays, beginning June 1 and ending June
29 from 11:10 a.m. to 1 pm. The course carries two credits (for which 30% of your grade
will depend on class participation and contributions, including simulations during class
time; and 70% of your grade will be for a final examination). The final exam is July 2,
2010 from 2- 4 pm.
Most classes will consist of some basic readings in the required course text, International
Dispute Settlement, 4th ed. (2008), by J.G. Merrills (Cambridge University Press), as well
as additional assignments of case studies, rules and cases, commentaries, and critical
materials, which will be available in Xerox form . Some of the classes will consist of
simulated exercises (e.g. a diplomatic negotiation exercise and an arbitration exercise)
which will require you to perform a role in an international dispute process or
negotiation.
The basic schedule is produced below, but there may be alterations to the calendar
depending on the availability of guest speakers and media materials (films and videos).
It is helpful to have some basic understanding of international law for this course, so for
those of you who have not formally studied international law, you might want to do some
supplemental reading in one of the leading texts or outlines of basic international law.
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The processes we are studying here are both formal, legal, and adjudicative processes,
and less formal, non-mandatory, and more conciliatory processes.
Course Schedule (subject to change)

Date

Topic

Text
Reading

Other
Reading
O’Connell,
IDR page 3-22

June 1 (Tu)
I.
Introduction

Introduction: What
is IDR?
Public vs. private;
formal vs. informal

June 2 (Wed)
II.
Diplomatic
Processes
June 3
(Thurs)
June 8 (Tu)

Negotiation:
Ch. 1 pp.1Theory and Practice 27

Class Exercises;
Fisheries case

Diplomatic
Negotiation
Mediation and
Good Offices

COBIA
Simulation
Dayton Accords,
N. Ireland, Mideast
Dogger Bank,
ICSID, WB
Inspection Panel

Distributed
Problem Set
Ch. 2 pp.
Curran, et. al,
28-44
Neg. J. “Two
Paths to Peace”
June 9 (Wed). Inquiry and
Ch. 3, pp.
Tesoro
Conciliation
45-63;Ch.
Petroleum v.
4, pp. 64-90 Trinidad &
Tobago
June 10
International
Ch. 5 pp.
Rules;
(Thurs)
Commercial
91-126
Paulsson,
Arbitration I
Arbitration in
III. Legal
Three
Dimensions
June 15 (Tu) International
Dezalay and
Arbitration II
Garth, Dealing
in Virtue, ch. 3
pp. 31-62;
Rogers,
Vocation of
Intern. Arb. 20
Am U.Int’l
Rev. 957
June 16
Trade DisputesCh. 9, pp.
(Wed)
WTO/GATT/ICSID 211-236
and Ch. 8,
pp. 182-210

Case
Study/Simulation
Class Exercises

Exercise- Terms
of Reference
Conf.
Art. V. “public
policy” exception

Law of the Sea
Convention; WTO
Dispute
Settlement;
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NAFTA
June 17
(Thurs)

AdjudicationInternational
Courts-Civil,
Diplomatic and
Criminal

June 22 (Tu)

International
Criminal Courts

June 23
(Wed)
IV. Political

HybridsInternational,
National and Local
Processes
Truth and
Reconciliation
Commissions and
Restorative Justice

June 24
(Thurs)

June 29 (Tues)
Last Class

Future of IDR
and
International
Dispute System
Design

Ch.6 and 7, Teitel &
pp. 127-181 Howse, CrossJudging:
Tribunalization
in a
Fragmented
but
Interconnected
Global Order
Rome Statute
of the
International
Criminal Court
Stromseth et.
al., Ch. 7,
Accounting for
Atrocities
MenkelMeadow,
Restorative
Justice;
Hayner,
Unspeakable
Truths pp. 2449
Ch. 12,pp.308335

MenkelMeadow,
Ethics of
Dispute System
Design

ICJ; Nuremberg
Trials

ICTFY, ICTR

Rwanda, E.
Timor, Liberia,
etc.
South Africa,
Chile, Argentina,
others
Guest:
CONADEP

Design
Exercise

Final Exam: July 2, 2010 2- 4 pm.
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