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How: Methodology 

 

One way to classify your first-year courses is by the dominant source of law in each 
class. Some—typically torts, property, and contracts—teach rules that mostly come from 
the common law. In these classes, the game is to navigate complicated and ambiguous 
judicial precedent without much reference to other texts that might provide a rule of 
decision. Other classes—often civil procedure and statutory interpretation—teach rules 
that mostly come from statutes and regulations. In these classes, the game is to apply 
some piece of officially promulgated text to a real world scenario:  does “no vehicles in the 
park” prohibit ambulances during an emergency? Precedent of course plays a role in the 
latter process, but textual interpretation and legislative history are at least as fundamental 
to the inquiry. Criminal law classes often sit somewhere in the middle of this spectrum, 
depending on how heavily your professor’s syllabus weights common law or the Model 
Penal Code. 

Judged by these lights, constitutional law occupies a funny middle ground. Certainly 
as a formal matter, the underlying source of authority is an enacted body of text, and the 
formal statement of a court’s conclusion is that some particular constitutional clause 
“means” something as applied to a particular context. That said, you’ll see that the 
practice of constitutional interpretation is harder to pin down. That’s partly because—as 
compared to the Federal Rules of Civil Procedure, for example, which contain some two 
hundred pages of text and official reporters’ notes—the actual constitutional text is 
incredibly sparse. On many questions, there’s just not much to work with when it comes 
to the traditional moves of statutory interpretation. Constitutional interpretation, 
moreover, has had hundreds of years to elaborate precedential solutions to the 
document’s textual ambiguities, which means that the actual practice of applying the rules 
in a new case often doesn’t involve much attention to what the text itself actually says. 
(Query whether this is appropriate.) And yet even where on-point precedent does exist, it 
is at least potentially a valid move for lawyers to invoke the underlying text or legislative 
history as a trump card. 

And so constitutional law calls on us to apply a wide range of interpretive tools. On 
one hand, we will be doing a great deal of common-law-style precedential analysis, often 
without much focus on the actual document’s underlying text. On the other hand, many 
issues will require us to pay serious attention to the questions of text, legislative history, 
and political implementation that loom large when interpreting statutes. At the same 
time, do not lose sight of a deeper tension. On one hand, constitutional law is definitely a 
species of law; there are numerous questions on which, at any given time, most 
knowledgeable observers would agree. But on the other hand, it would be foolish to deny 
that judicial or even political ideology can often play an important role in constitutional 
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interpretation. 

The following case is a useful introduction to the range of tools deployed in modern 
constitutional interpretation, partly because it essentially announces a personal right (to 
bear arms outside of the context of a regulated context) that had previously been rejected 
by the Court. In the course of debating whether this was appropriate, both the majority 
and the principal dissent worked carefully through many of the sources of meaning that 
typically inform constitutional interpretation.  

 

District of Columbia v. Heller 
Supreme Court of the United States, 2008. 

554 U.S. 570. 

Justice Scalia delivered the opinion of the Court. 

We consider whether a District of Columbia prohibition on the possession of 
usable handguns in the home violates the Second Amendment to the Constitution. 

I 

The District of Columbia generally prohibits the possession of handguns. It is a 
crime to carry an unregistered firearm, and the registration of handguns is 
prohibited. Wholly apart from that prohibition, no person may carry a handgun 
without a license, but the chief of police may issue licenses for 1-year periods. 
District of Columbia law also requires residents to keep their lawfully owned 
firearms, such as registered long guns, “unloaded and dissembled or bound by a 
trigger lock or similar device” unless they are located in a place of business or are 
being used for lawful recreational activities.  

Respondent Dick Heller is a D.C. special police officer authorized to carry a 
handgun while on duty at the Federal Judicial Center. He applied for a registration 
certificate for a handgun that he wished to keep at home, but the District refused. 
He thereafter filed a lawsuit in the Federal District Court for the District of 
Columbia seeking, on Second Amendment grounds, to enjoin the city from 
enforcing the bar on the registration of handguns, the licensing requirement 
insofar as it prohibits the carrying of a firearm in the home without a license, and 
the trigger-lock requirement insofar as it prohibits the use of “functional firearms 
within the home.” The District Court dismissed respondent’s complaint. The Court 
of Appeals for the District of Columbia Circuit, construing his complaint as seeking 
the right to render a firearm operable and carry it about his home in that condition 
only when necessary for self-defense, reversed. It held that the Second Amendment 
protects an individual right to possess firearms and that the city’s total ban on 
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handguns, as well as its requirement that firearms in the home be kept 
nonfunctional even when necessary for self-defense, violated that right. The Court 
of Appeals directed the District Court to enter summary judgment for respondent. 
We granted certiorari. 

II 

We turn first to the meaning of the Second Amendment. 

A 

The Second Amendment provides: “A well regulated Militia, being necessary to 
the security of a free State, the right of the people to keep and bear Arms, shall not 
be infringed.” In interpreting this text, we are guided by the principle that “[t]he 
Constitution was written to be understood by the voters; its words and phrases 
were used in their normal and ordinary as distinguished from technical meaning.” 
United States v. Sprague (1931); see also Gibbons v. Ogden (1824). Normal 
meaning may of course include an idiomatic meaning, but it excludes secret or 
technical meanings that would not have been known to ordinary citizens in the 
founding generation. 

The two sides in this case have set out very different interpretations of the 
Amendment. Petitioners and today’s dissenting Justices believe that it protects 
only the right to possess and carry a firearm in connection with militia service. 
Respondent argues that it protects an individual right to possess a firearm 
unconnected with service in a militia, and to use that arm for traditionally lawful 
purposes, such as self-defense within the home.  

The Second Amendment is naturally divided into two parts: its prefatory clause 
and its operative clause. The former does not limit the latter grammatically, but 
rather announces a purpose. The Amendment could be rephrased, “Because a well 
regulated Militia is necessary to the security of a free State, the right of the people 
to keep and bear Arms shall not be infringed.” 

Logic demands that there be a link between the stated purpose and the 
command. The Second Amendment would be nonsensical if it read, “A well 
regulated Militia, being necessary to the security of a free State, the right of the 
people to petition for redress of grievances shall not be infringed.” That 
requirement of logical connection may cause a prefatory clause to resolve an 
ambiguity in the operative clause (“The separation of church and state being an 
important objective, the teachings of canons shall have no place in our 
jurisprudence.” The preface makes clear that the operative clause refers not to 
canons of interpretation but to clergymen.) But apart from that clarifying function, 



 

4 

a prefatory clause does not limit or expand the scope of the operative clause…. 
Therefore, while we will begin our textual analysis with the operative clause, we 
will return to the prefatory clause to ensure that our reading of the operative clause 
is consistent with the announced purpose.  

1. Operative Clause. 

a. “Right of the People.”  

The first salient feature of the operative clause is that it codifies a “right of the 
people.” The unamended Constitution and the Bill of Rights use the phrase “right 
of the people” two other times, in the First Amendment’s Assembly-and-Petition 
Clause and in the Fourth Amendment’s Search-and-Seizure Clause. The Ninth 
Amendment uses very similar terminology (“The enumeration in the Constitution, 
of certain rights, shall not be construed to deny or disparage others retained by the 
people”). All three of these instances unambiguously refer to individual rights, not 
“collective” rights, or rights that may be exercised only through participation in 
some corporate body  

Three provisions of the Constitution refer to “the people” in a context other 
than “rights”—the famous preamble (“We the people”), § 2 of Article I (providing 
that “the people” will choose members of the House), and the Tenth Amendment 
(providing that those powers not given the Federal Government remain with “the 
States” or “the people”). Those provisions arguably refer to “the people” acting 
collectively—but they deal with the exercise or reservation of powers, not rights. 
Nowhere else in the Constitution does a “right” attributed to “the people” refer to 
anything other than an individual right…. 

We start therefore with a strong presumption that the Second Amendment 
right is exercised individually and belongs to all Americans. 

b. “Keep and bear Arms.”  

We move now from the holder of the right—“the people”—to the substance of 
the right: “to keep and bear Arms.” 

Before addressing the verbs “keep” and “bear,” we interpret their object: 
“Arms.” The 18th-century meaning is no different from the meaning today. The 
1773 edition of Samuel Johnson’s dictionary defined “arms” as “weapons of 
offence, or armour of defence.” Dictionary of the English Language (4th ed.). 
Timothy Cunningham’s important 1771 legal dictionary defined “arms” as “any 
thing that a man wears for his defence, or takes into his hands, or useth in wrath 
to cast at or strike another.” … 
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Some have made the argument, bordering on the frivolous, that only those arms 
in existence in the 18th century are protected by the Second Amendment. We do 
not interpret constitutional rights that way. Just as the First Amendment protects 
modern forms of communications, e.g., Reno v. American Civil Liberties Union 
(1997), and the Fourth Amendment applies to modern forms of search, e.g., Kyllo 
v. United States (2001), the Second Amendment extends, prima facie, to all 
instruments that constitute bearable arms, even those that were not in existence at 
the time of the founding. 

We turn to the phrases “keep arms” and “bear arms.” Johnson defined “keep” 
as, most relevantly, “[t]o retain; not to lose,” and “[t]o have in custody.” Webster 
defined it as “[t]o hold; to retain in one’s power or possession.” No party has 
apprised us of an idiomatic meaning of “keep Arms.” Thus, the most natural 
reading of “keep Arms” in the Second Amendment is to “have weapons.” … 

At the time of the founding, as now, to “bear” meant to “carry.” See Johnson; 
Webster; T. Sheridan, A Complete Dictionary of the English Language (1796); 
Oxford English Dictionary (1989) (hereinafter Oxford). When used with “arms,” 
however, the term has a meaning that refers to carrying for a particular purpose-
confrontation. In Muscarello v. United States (1998), in the course of analyzing 
the meaning of “carries a firearm” in a federal criminal statute, Justice Ginsburg 
wrote that “[s]urely a most familiar meaning is, as the Constitution’s Second 
Amendment ... indicate[s]: ‘wear, bear, or carry ... upon the person or in the 
clothing or in a pocket, for the purpose ... of being armed and ready for offensive 
or defensive action in a case of conflict with another person.’” Id. (quoting Black’s 
Law Dictionary (1998)). We think that Justice Ginsburg accurately captured the 
natural meaning of “bear arms.” Although the phrase implies that the carrying of 
the weapon is for the purpose of “offensive or defensive action,” it in no way 
connotes participation in a structured military organization. 

From our review of founding-era sources, we conclude that this natural 
meaning was also the meaning that “bear arms” had in the 18th century. In 
numerous instances, “bear arms” was unambiguously used to refer to the carrying 
of weapons outside of an organized militia. The most prominent examples are 
those most relevant to the Second Amendment: Nine state constitutional 
provisions written in the 18th century or the first two decades of the 19th, which 
enshrined a right of citizens to “bear arms in defense of themselves and the state” 
or “bear arms in defense of himself and the state.” It is clear from those 
formulations that “bear arms” did not refer only to carrying a weapon in an 
organized military unit….  

Petitioners justify their limitation of “bear arms” to the military context by 
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pointing out the unremarkable fact that it was often used in that context…. Other 
legal sources frequently used “bear arms” in nonmilitary contexts…. [Additional 
cites omitted.] Justice Stevens points to a study by amici supposedly showing that 
the phrase “bear arms” was most frequently used in the military context. See 
Linguists’ Brief. Of course, as we have said, the fact that the phrase was commonly 
used in a particular context does not show that it is limited to that context, and, in 
any event, we have given many sources where the phrase was used in nonmilitary 
contexts. Moreover, the study’s collection appears to include (who knows how 
many times) the idiomatic phrase “bear arms against,” which is irrelevant….  

Finally, Justice Stevens suggests that “keep and bear Arms” was some sort of 
term of art, presumably akin to “hue and cry” or “cease and desist.” (This 
suggestion usefully evades the problem that there is no evidence whatsoever to 
support a military reading of “keep arms.”) Justice Stevens believes that the 
unitary meaning of “keep and bear Arms” is established by the Second 
Amendment’s calling it a “right” (singular) rather than “rights” (plural). There is 
nothing to this. State constitutions of the founding period routinely grouped 
multiple (related) guarantees under a singular “right,” and the First Amendment 
protects the “right [singular] of the people peaceably to assemble, and to petition 
the Government for a redress of grievances.” See, e.g., Pa. Declaration of Rights §§ 
IX, XII, XVI; Ohio Const., Arts. VIII, §§ 11, 19 (1802). And even if “keep and bear 
Arms” were a unitary phrase, we find no evidence that it bore a military meaning…. 

c. Meaning of the Operative Clause.  

Putting all of these textual elements together, we find that they guarantee the 
individual right to possess and carry weapons in case of confrontation. This 
meaning is strongly confirmed by the historical background of the Second 
Amendment. We look to this because it has always been widely understood that 
the Second Amendment, like the First and Fourth Amendments, codified a pre-
existing right. The very text of the Second Amendment implicitly recognizes the 
pre-existence of the right and declares only that it “shall not be infringed.”…. 

Between the Restoration and the Glorious Revolution, the Stuart Kings Charles 
II and James II succeeded in using select militias loyal to them to suppress political 
dissidents, in part by disarming their opponents…. These experiences caused 
Englishmen to be extremely wary of concentrated military forces run by the state 
and to be jealous of their arms. They accordingly obtained an assurance from 
William and Mary, in the Declaration of Right (which was codified as the English 
Bill of Rights), that Protestants would never be disarmed: “That the subjects which 
are Protestants may have arms for their defense suitable to their conditions and as 
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allowed by law.” 1 W. & M., c. 2, § 7 (1689). This right has long been understood to 
be the predecessor to our Second Amendment….  

And, of course, what the Stuarts had tried to do to their political enemies, 
George III had tried to do to the colonists. In the tumultuous decades of the 1760’s 
and 1770’s, the Crown began to disarm the inhabitants of the most rebellious areas. 
That provoked polemical reactions by Americans invoking their rights as 
Englishmen to keep arms. A New York article of April 1769 said that “[i]t is a 
natural right which the people have reserved to themselves, confirmed by the Bill 
of Rights, to keep arms for their own defence.” A Journal of the Times: Mar. 17, 
New York Journal, Supp. 1, Apr. 13, 1769; see also, e.g., Shippen, Boston Gazette, 
Jan. 30, 1769, in The Writings of Samuel Adams (H. Cushing ed. 1968). They 
understood the right to enable individuals to defend themselves…. 

There seems to us no doubt, on the basis of both text and history, that the 
Second Amendment conferred an individual right to keep and bear arms. Of course 
the right was not unlimited, just as the First Amendment’s right of free speech was 
not, see, e.g., United States v. Williams (2008). Thus, we do not read the Second 
Amendment to protect the right of citizens to carry arms for any sort of 
confrontation, just as we do not read the First Amendment to protect the right of 
citizens to speak for any purpose. Before turning to limitations upon the individual 
right, however, we must determine whether the prefatory clause of the Second 
Amendment comports with our interpretation of the operative clause. 

2. Prefatory Clause. 

The prefatory clause reads: “A well regulated Militia, being necessary to the 
security of a free State ....” 

a. “Well-Regulated Militia.”  

In United States v. Miller (1939), we explained that “the Militia comprised all 
males physically capable of acting in concert for the common defense.” That 
definition comports with founding-era sources…. [T]he adjective “well-regulated” 
implies nothing more than the imposition of proper discipline and training. See 
Johnson 1619 (“Regulate”: “To adjust by rule or method”)…. 

b. “Security of a Free State.”  

The phrase “security of a free state” meant “security of a free polity,” not 
security of each of the several States as the dissent below argued…. It is true that 
the term “State” elsewhere in the Constitution refers to individual States, but the 
phrase “security of a free state” and close variations seem to have been terms of art 
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in 18th-century political discourse, meaning a “‘free country’” or free polity. See 
Volokh, “Necessary to the Security of a Free State, 83 Notre Dame L. Rev. 1 
(2007); see, e.g., 4 Blackstone 151 (1769); Brutus, Essay III (Nov. 15, 1787). 
Moreover, the other instances of “state” in the Constitution are typically 
accompanied by modifiers making clear that the reference is to the several States—
“each state,” “several states,” “any state,” “that state,” “particular states,” “one 
state,” “no state.” And the presence of the term “foreign state” in Article I and 
Article III shows that the word “state” did not have a single meaning in the 
Constitution. 

There are many reasons why the militia was thought to be “necessary to the 
security of a free state.” See Story, Commentaries on the Constitution of the Unitd 
States (1833). First, of course, it is useful in repelling invasions and suppressing 
insurrections. Second, it renders large standing armies unnecessary—an argument 
that Alexander Hamilton made in favor of federal control over the militia. The 
Federalist No. 29. Third, when the able-bodied men of a nation are trained in arms 
and organized, they are better able to resist tyranny. 

3. Relationship between Prefatory Clause and Operative Clause 

We reach the question, then: Does the preface fit with an operative clause that 
creates an individual right to keep and bear arms? It fits perfectly, once one knows 
the history that the founding generation knew and that we have described above. 
That history showed that the way tyrants had eliminated a militia consisting of all 
the able-bodied men was not by banning the militia but simply by taking away the 
people’s arms, enabling a select militia or standing army to suppress political 
opponents. This is what had occurred in England that prompted codification of the 
right to have arms in the English Bill of Rights…. 

It is therefore entirely sensible that the Second Amendment’s prefatory clause 
announces the purpose for which the right was codified: to prevent elimination of 
the militia. The prefatory clause does not suggest that preserving the militia was 
the only reason Americans valued the ancient right; most undoubtedly thought it 
even more important for self-defense and hunting. But the threat that the new 
Federal Government would destroy the citizens’ militia by taking away their arms 
was the reason that right—unlike some other English rights—was codified in a 
written Constitution….  

B 

Our interpretation is confirmed by analogous arms-bearing rights in state 
constitutions that preceded and immediately followed adoption of the Second 
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Amendment. Four States adopted analogues to the Federal Second Amendment in 
the period between independence and the ratification of the Bill of Rights…. We … 
believe that the most likely reading of all four of these pre-Second Amendment 
state constitutional provisions is that they secured an individual right to bear arms 
for defensive purposes…. 

The historical narrative that petitioners must endorse would thus treat the 
Federal Second Amendment as an odd outlier, protecting a right unknown in state 
constitutions or at English common law, based on little more than an overreading 
of the prefatory clause. 

C 

Justice Stevens relies on the drafting history of the Second Amendment—the 
various proposals in the state conventions and the debates in Congress. It is 
dubious to rely on such history to interpret a text that was widely understood to 
codify a pre-existing right, rather than to fashion a new one…. 

Justice Stevens thinks it significant that the Virginia, New York, and North 
Carolina Second Amendment proposals were “embedded ... within a group of 
principles that are distinctly military in meaning,” such as statements about the 
danger of standing armies. But so was the highly influential minority proposal in 
Pennsylvania, yet that proposal, with its reference to hunting, plainly referred to 
an individual right…. 

D 

We now address how the Second Amendment was interpreted from 
immediately after its ratification through the end of the 19th century. Before 
proceeding, however, we take issue with Justice Stevens’ equating of these sources 
with postenactment legislative history, a comparison that betrays a fundamental 
misunderstanding of a court’s interpretive task. “Legislative history,” of course, 
refers to the pre-enactment statements of those who drafted or voted for a law; it 
is considered persuasive by some, not because they reflect the general 
understanding of the disputed terms, but because the legislators who heard or read 
those statements presumably voted with that understanding. “Postenactment 
legislative history,” a deprecatory contradiction in terms, refers to statements of 
those who drafted or voted for the law that are made after its enactment and hence 
could have had no effect on the congressional vote. It most certainly does not refer 
to the examination of a variety of legal and other sources to determine the public 
understanding of a legal text in the period after its enactment or ratification. That 
sort of inquiry is a critical tool of constitutional interpretation. As we will show, 
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virtually all interpreters of the Second Amendment in the century after its 
enactment interpreted the amendment as we do. 

1. Post-ratification Commentary 

Three important founding-era legal scholars interpreted the Second 
Amendment in published writings. All three understood it to protect an individual 
right unconnected with militia service. [The majority discusses commentary by 
St. George Tucker, William Rawle, and Joseph Story.]  

2. Pre-Civil War Case Law 

The 19th-century cases that interpreted the Second Amendment universally 
support an individual right unconnected to militia service. [The majority discusses 
a number of pre-Civil War decisions.]  

3. Post-Civil War Legislation. 

In the aftermath of the Civil War, there was an outpouring of discussion of the 
Second Amendment in Congress and in public discourse, as people debated 
whether and how to secure constitutional rights for newly free slaves….  

Blacks were routinely disarmed by Southern States after the Civil War. Those 
who opposed these injustices frequently stated that they infringed blacks’ 
constitutional right to keep and bear arms. Needless to say, the claim was not that 
blacks were being prohibited from carrying arms in an organized state militia….  

Congress enacted the Freedmen’s Bureau Act on July 16, 1866. Section 14 
stated: 

[T]he right ... to have full and equal benefit of all laws and 
proceedings concerning personal liberty, personal security, and the 
acquisition, enjoyment, and disposition of estate, real and personal, 
including the constitutional right to bear arms, shall be secured to 
and enjoyed by all the citizens ... without respect to race or color, or 
previous condition of slavery .... 

The understanding that the Second Amendment gave freed blacks the right to 
keep and bear arms was reflected in congressional discussion of the bill, with even 
an opponent of it saying that the founding generation “were for every man bearing 
his arms about him and keeping them in his house, his castle, for his own defense.” 
Cong. Globe, 39th Cong., 1st Sess. (1866) (Sen. Davis). 
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* * * 

E 

We now ask whether any of our precedents forecloses the conclusions we have 
reached about the meaning of the Second Amendment. 

[Discussion of some early opinions omitted.] 

Justice Stevens places overwhelming reliance upon this Court’s decision in 
United States v. Miller (1939)…. And what is, according to Justice Stevens, the 
holding of Miller that demands such obeisance? That the Second Amendment 
“protects the right to keep and bear arms for certain military purposes, but that it 
does not curtail the legislature’s power to regulate the nonmilitary use and 
ownership of weapons.” Post. 

Nothing so clearly demonstrates the weakness of Justice Stevens’ case. Miller 
did not hold that and cannot possibly be read to have held that. The judgment in 
the case upheld against a Second Amendment challenge two men’s federal 
convictions for transporting an unregistered short-barreled shotgun in interstate 
commerce, in violation of the National Firearms Act. It is entirely clear that the 
Court’s basis for saying that the Second Amendment did not apply was not that the 
defendants were “bear[ing] arms” not “for ... military purposes” but for 
“nonmilitary use,” post. Rather, it was that the type of weapon at issue was not 
eligible for Second Amendment protection:  

In the absence of any evidence tending to show that the possession 
or use of a [short-barreled shotgun] at this time has some reasonable 
relationship to the preservation or efficiency of a well regulated 
militia, we cannot say that the Second Amendment guarantees the 
right to keep and bear such an instrument.  

Miller (emphasis added). “Certainly,” the Court continued, “it is not within judicial 
notice that this weapon is any part of the ordinary military equipment or that its 
use could contribute to the common defense.” Beyond that, the opinion provided 
no explanation of the content of the right…. Miller stands only for the proposition 
that the Second Amendment right, whatever its nature, extends only to certain 
types of weapons. 

It is particularly wrongheaded to read Miller for more than what it said, because 
the case did not even purport to be a thorough examination of the Second 
Amendment…. The respondent made no appearance in the case, neither filing a 
brief nor appearing at oral argument; the Court heard from no one but the 
Government (reason enough, one would think, not to make that case the beginning 
and the end of this Court’s consideration of the Second Amendment)…. As for the 
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text of the Court’s opinion itself, that discusses none of the history of the Second 
Amendment. It assumes from the prologue that the Amendment was designed to 
preserve the militia (which we do not dispute), and then reviews some historical 
materials dealing with the nature of the militia, and in particular with the nature 
of the arms their members were expected to possess. Not a word (not a word) 
about the history of the Second Amendment. This is the mighty rock upon which 
the dissent rests its case…. 

We conclude that nothing in our precedents forecloses our adoption of the 
original understanding of the Second Amendment.  

III 

Like most rights, the right secured by the Second Amendment is not unlimited. 
From Blackstone through the 19th-century cases, commentators and courts 
routinely explained that the right was not a right to keep and carry any weapon 
whatsoever in any manner whatsoever and for whatever purpose…. Although we 
do not undertake an exhaustive historical analysis today of the full scope of the 
Second Amendment, nothing in our opinion should be taken to cast doubt on 
longstanding prohibitions on the possession of firearms by felons and the mentally 
ill, or laws forbidding the carrying of firearms in sensitive places such as schools 
and government buildings, or laws imposing conditions and qualifications on the 
commercial sale of arms.  

We also recognize another important limitation on the right to keep and carry 
arms. Miller said, as we have explained, that the sorts of weapons protected were 
those “in common use at the time.” We think that limitation is fairly supported by 
the historical tradition of prohibiting the carrying of “dangerous and unusual 
weapons.” …. 

It may be objected that if weapons that are most useful in military service—M-
16 rifles and the like—may be banned, then the Second Amendment right is 
completely detached from the prefatory clause. But as we have said, the conception 
of the militia at the time of the Second Amendment’s ratification was the body of 
all citizens capable of military service, who would bring the sorts of lawful weapons 
that they possessed at home to militia duty. It may well be true today that a militia, 
to be as effective as militias in the 18th century, would require sophisticated arms 
that are highly unusual in society at large. Indeed, it may be true that no amount 
of small arms could be useful against modern-day bombers and tanks. But the fact 
that modern developments have limited the degree of fit between the prefatory 
clause and the protected right cannot change our interpretation of the right. 
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IV 

We turn finally to the law at issue here…. The handgun ban amounts to a 
prohibition of an entire class of “arms” that is overwhelmingly chosen by American 
society for that lawful purpose. The prohibition extends, moreover, to the home, 
where the need for defense of self, family, and property is most acute. 

Few laws in the history of our Nation have come close to the severe restriction 
of the District’s handgun ban…. It is no answer to say, as petitioners do, that it is 
permissible to ban the possession of handguns so long as the possession of other 
firearms (i.e., long guns) is allowed. It is enough to note, as we have observed, that 
the American people have considered the handgun to be the quintessential self-
defense weapon. There are many reasons that a citizen may prefer a handgun for 
home defense: It is easier to store in a location that is readily accessible in an 
emergency; it cannot easily be redirected or wrestled away by an attacker; it is 
easier to use for those without the upper-body strength to lift and aim a long gun; 
it can be pointed at a burglar with one hand while the other hand dials the police. 
Whatever the reason, handguns are the most popular weapon chosen by 
Americans for self-defense in the home, and a complete prohibition of their use is 
invalid. 

We must also address the District’s requirement (as applied to respondent’s 
handgun) that firearms in the home be rendered and kept inoperable at all times. 
This makes it impossible for citizens to use them for the core lawful purpose of self-
defense and is hence unconstitutional. 

* * * 

Justice Breyer moves on to make a broad jurisprudential point: He criticizes us 
for declining to establish a level of scrutiny for evaluating Second Amendment 
restrictions…. After an exhaustive discussion of the arguments for and against gun 
control, Justice Breyer arrives at his interest-balanced answer: because handgun 
violence is a problem, because the law is limited to an urban area, and because 
there were somewhat similar restrictions in the founding period (a false 
proposition that we have already discussed), the interest-balancing inquiry results 
in the constitutionality of the handgun ban. QED…. 

The Second Amendment is ... the very product of an interest-balancing by the 
people—which Justice Breyer would now conduct for them anew. And whatever 
else it leaves to future evaluation, it surely elevates above all other interests the 
right of law-abiding, responsible citizens to use arms in defense of hearth and 
home….  

In sum, we hold that the District’s ban on handgun possession in the home 
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violates the Second Amendment, as does its prohibition against rendering any 
lawful firearm in the home operable for the purpose of immediate self-defense. 
Assuming that Heller is not disqualified from the exercise of Second Amendment 
rights, the District must permit him to register his handgun and must issue him a 
license to carry it in the home. 

* * * 

We are aware of the problem of handgun violence in this country, and we take 
seriously the concerns raised by the many amici who believe that prohibition of 
handgun ownership is a solution. The Constitution leaves the District of Columbia 
a variety of tools for combating that problem, including some measures regulating 
handguns. But the enshrinement of constitutional rights necessarily takes certain 
policy choices off the table. These include the absolute prohibition of handguns 
held and used for self-defense in the home. Undoubtedly some think that the 
Second Amendment is outmoded in a society where our standing army is the pride 
of our Nation, where well-trained police forces provide personal security, and 
where gun violence is a serious problem. That is perhaps debatable, but what is not 
debatable is that it is not the role of this Court to pronounce the Second 
Amendment extinct. 

We affirm the judgment of the Court of Appeals. 

It is so ordered. 

Justice Stevens, with whom Justice Souter, Justice Ginsburg, and 
Justice Breyer join, dissenting. 

The question presented by this case is not whether the Second Amendment 
protects a “collective right” or an “individual right.” Surely it protects a right that 
can be enforced by individuals. But a conclusion that the Second Amendment 
protects an individual right does not tell us anything about the scope of that right. 

Guns are used to hunt, for self-defense, to commit crimes, for sporting 
activities, and to perform military duties. The Second Amendment plainly does not 
protect the right to use a gun to rob a bank; it is equally clear that it does encompass 
the right to use weapons for certain military purposes. Whether it also protects the 
right to possess and use guns for nonmilitary purposes like hunting and personal 
self-defense is the question presented by this case. The text of the Amendment, its 
history, and our decision in United States v. Miller (1939), provide a clear answer 
to that question. 

The Second Amendment was adopted to protect the right of the people of each 
of the several States to maintain a well-regulated militia. It was a response to 
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concerns raised during the ratification of the Constitution that the power of 
Congress to disarm the state militias and create a national standing army posed an 
intolerable threat to the sovereignty of the several States. Neither the text of the 
Amendment nor the arguments advanced by its proponents evidenced the slightest 
interest in limiting any legislature’s authority to regulate private civilian uses of 
firearms. Specifically, there is no indication that the Framers of the Amendment 
intended to enshrine the common-law right of self-defense in the Constitution. 

In 1934, Congress enacted the National Firearms Act, the first major federal 
firearms law. Upholding a conviction under that Act, this Court held that, “[i]n the 
absence of any evidence tending to show that possession or use of a ‘shotgun 
having a barrel of less than eighteen inches in length’ at this time has some 
reasonable relationship to the preservation or efficiency of a well regulated militia, 
we cannot say that the Second Amendment guarantees the right to keep and bear 
such an instrument.” Miller. The view of the Amendment we took in Miller—that 
it protects the right to keep and bear arms for certain military purposes, but that it 
does not curtail the Legislature’s power to regulate the nonmilitary use and 
ownership of weapons—is both the most natural reading of the Amendment’s text 
and the interpretation most faithful to the history of its adoption. 

Since our decision in Miller, hundreds of judges have relied on the view of the 
Amendment we endorsed there;1 we ourselves affirmed it in 1980. See Lewis v. 
United States (1980). No new evidence has surfaced since 1980 supporting the 
view that the Amendment was intended to curtail the power of Congress to regulate 
civilian use or misuse of weapons. Indeed, a review of the drafting history of the 
Amendment demonstrates that its Framers rejected proposals that would have 
broadened its coverage to include such uses. 

The opinion the Court announces today fails to identify any new evidence 
supporting the view that the Amendment was intended to limit the power of 
Congress to regulate civilian uses of weapons. Unable to point to any such 
evidence, the Court stakes its holding on a strained and unpersuasive reading of 
the Amendment’s text; significantly different provisions in the 1689 English Bill of 
Rights, and in various 19th-century State Constitutions; postenactment 
commentary that was available to the Court when it decided Miller; and, 
ultimately, a feeble attempt to distinguish Miller that places more emphasis on the 
Court’s decisional process than on the reasoning in the opinion itself. 

 
1 Until the Fifth Circuit's decision in United States v. Emerson, 270 F.3d 203 (2001), every 
Court of Appeals to consider the question had understood Miller to hold that the Second 
Amendment does not protect the right to possess and use guns for purely private, civilian 
purposes. [Citing cases.] 
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Even if the textual and historical arguments on both sides of the issue were 
evenly balanced, respect for the well-settled views of all of our predecessors on this 
Court, and for the rule of law itself would prevent most jurists from endorsing such 
a dramatic upheaval in the law. As Justice Cardozo observed years ago, the “labor 
of judges would be increased almost to the breaking point if every past decision 
could be reopened in every case, and one could not lay one’s own course of bricks 
on the secure foundation of the courses laid by others who had gone before him.” 
The Nature of the Judicial Process (1921)…. 

I 

… Three portions of [the Second Amendment] text merit special focus: the 
introductory language defining the Amendment’s purpose, the class of persons 
encompassed within its reach, and the unitary nature of the right that it protects. 

“A well regulated Militia, being necessary to the security of a free State” 

The preamble to the Second Amendment makes three important points. It 
identifies the preservation of the militia as the Amendment’s purpose; it explains 
that the militia is necessary to the security of a free State; and it recognizes that the 
militia must be “well regulated.” In all three respects it is comparable to provisions 
in several State Declarations of Rights that were adopted roughly 
contemporaneously with the Declaration of Independence. Those state provisions 
highlight the importance members of the founding generation attached to the 
maintenance of state militias; they also underscore the profound fear shared by 
many in that era of the dangers posed by standing armies…. 

The parallels between the Second Amendment and these state declarations, 
and the Second Amendment’s omission of any statement of purpose related to the 
right to use firearms for hunting or personal self-defense, is especially striking in 
light of the fact that the Declarations of Rights of Pennsylvania and Vermont did 
expressly protect such civilian uses at the time…. The contrast between those two 
declarations and the Second Amendment reinforces the clear statement of purpose 
announced in the Amendment’s preamble. It confirms that the Framers’ single-
minded focus in crafting the constitutional guarantee “to keep and bear arms” was 
on military uses of firearms, which they viewed in the context of service in state 
militias. 

The preamble thus both sets forth the object of the Amendment and informs 
the meaning of the remainder of its text. Such text should not be treated as mere 
surplusage, for “[i]t cannot be presumed that any clause in the constitution is 
intended to be without effect.” Marbury v. Madison (1803). 
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The Court today tries to denigrate the importance of this clause of the 
Amendment by beginning its analysis with the Amendment’s operative provision 
and returning to the preamble merely “to ensure that our reading of the operative 
clause is consistent with the announced purpose. That is not how this Court 
ordinarily reads such texts, and it is not how the preamble would have been viewed 
at the time the Amendment was adopted. While the Court makes the novel 
suggestion that it need only find some “logical connection” between the preamble 
and the operative provision, it does acknowledge that a prefatory clause may 
resolve an ambiguity in the text. Without identifying any language in the text that 
even mentions civilian uses of firearms, the Court proceeds to “find” its preferred 
reading in what is at best an ambiguous text, and then concludes that its reading is 
not foreclosed by the preamble. Perhaps the Court’s approach to the text is 
acceptable advocacy, but it is surely an unusual approach for judges to follow. 

“The right of the people” 

The centerpiece of the Court’s textual argument is its insistence that the words 
“the people” as used in the Second Amendment must have the same meaning, and 
protect the same class of individuals, as when they are used in the First and Fourth 
Amendments…. But the Court itself reads the Second Amendment to protect a 
“subset” significantly narrower than the class of persons protected by the First and 
Fourth Amendments; when it finally drills down on the substantive meaning of the 
Second Amendment, the Court limits the protected class to “law-abiding, 
responsible citizens” …. 

The Court also overlooks the significance of the way the Framers used the 
phrase “the people” in these constitutional provisions. In the First Amendment, no 
words define the class of individuals entitled to speak, to publish, or to worship; in 
that Amendment it is only the right peaceably to assemble, and to petition the 
Government for a redress of grievances, that is described as a right of “the people.” 
These rights contemplate collective action. While the right peaceably to assemble 
protects the individual rights of those persons participating in the assembly, its 
concern is with action engaged in by members of a group, rather than any single 
individual…. 

Similarly, the words “the people” in the Second Amendment refer back to the 
object announced in the Amendment’s preamble. They remind us that it is the 
collective action of individuals having a duty to serve in the militia that the text 
directly protects and, perhaps more importantly, that the ultimate purpose of the 
Amendment was to protect the States’ share of the divided sovereignty created by 
the Constitution…. 
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“To keep and bear Arms” 

Although the Court’s discussion of these words treats them as two “phrases”—
as if they read “to keep” and “to bear”—they describe a unitary right: to possess 
arms if needed for military purposes and to use them in conjunction with military 
activities…. 

The term “bear arms” is a familiar idiom; when used unadorned by any 
additional words, its meaning is “to serve as a soldier, do military service, fight.” 
Oxford English Dictionary (1989)…. Had the Framers wished to expand the 
meaning of the phrase “bear arms” to encompass civilian possession and use, they 
could have done so by the addition of phrases such as “for the defense of 
themselves,” as was done in the Pennsylvania and Vermont Declarations of Rights. 
The unmodified use of “bear arms,” by contrast, refers most naturally to a military 
purpose, as evidenced by its use in literally dozens of contemporary texts. [citing 
Brief of Amici Professors of Linguistics and English.] The absence of any reference 
to civilian uses of weapons tailors the text of the Amendment to the purpose 
identified in its preamble. But when discussing these words, the Court simply 
ignores the preamble….  

This reading is confirmed by the fact that the clause protects only one right, 
rather than two. It does not describe a right “to keep arms” and a separate right “to 
bear arms.” Rather, the single right that it does describe is both a duty and a right 
to have arms available and ready for military service, and to use them for military 
purposes when necessary. Different language surely would have been used to 
protect nonmilitary use and possession of weapons from regulation if such an 
intent had played any role in the drafting of the Amendment. 

* * * 

… Even if the meaning of the text were genuinely susceptible to more than one 
interpretation, the burden would remain on those advocating a departure from the 
purpose identified in the preamble and from settled law to come forward with 
persuasive new arguments or evidence. The textual analysis offered by respondent 
and embraced by the Court falls far short of sustaining that heavy burden.2 And 

 
2 The Court's atomistic, word-by-word approach to construing the Amendment calls to 
mind the parable of the six blind men and the elephant, famously set in verse by John 
Godfrey Saxe. The Poems of John Godfrey Saxe (1873). In the parable, each blind man 
approaches a single elephant; touching a different part of the elephant's body in isolation, 
each concludes that he has learned its true nature. One touches the animal's leg, and 
concludes that the elephant is like a tree; another touches the trunk and decides that the 
elephant is like a snake; and so on. Each of them, of course, has fundamentally failed to 
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the Court’s emphatic reliance on the claim “that the Second Amendment ... codified 
a pre-existing right” is of course beside the point because the right to keep and bear 
arms for service in a state militia was also a pre-existing right. 

Indeed, not a word in the constitutional text even arguably supports the Court’s 
overwrought and novel description of the Second Amendment as “elevat[ing] 
above all other interests” “the right of law-abiding, responsible citizens to use arms 
in defense of hearth and home.” 

II 

[Justice Stevens gives an extended account of the history of the drafting of the 
Second Amendment. The original Constitution balanced fear of a national standing 
army against recognition that an inadequately trained militia would be insufficient 
for national defense. The 1787 Convention therefore adopted a compromise:  
Congress had power to call the militia into national service (in which case the 
President would act as its Commander in Chief), and to provide for organizing, 
arming, and disciplining it, but the States retained the right to appoint its officers 
and to train it in accordance with the discipline prescribed by Congress.  Art. I, § 
8, cls. 15-16, Art. II, § 2. But then concern arose in numerous states that Congress 
might disarm the militia. Several proposed amendments were offered to address 
this problem, and some of those “would have unambiguously protected civilian 
uses of firearms.” But James Madison, principal drafter of the Second Amendment, 
rejected those and instead modeled the Amendment on the “distinctly military 
Virginia proposal.”] 

III 

Although it gives short shrift to the drafting history of the Second Amendment, 
the Court dwells at length on four other sources: the 17th-century English Bill of 
Rights; Blackstone’s Commentaries on the Laws of England; postenactment 
commentary on the Second Amendment; and post-Civil War legislative history.3 
All of these sources shed only indirect light on the question before us, and in any 
event offer little support for the Court’s conclusion. [Lengthy discussion of these 
sources omitted.] 

 

grasp the nature of the creature. 

3 The Court's fixation on the last two types of sources is particularly puzzling, since both 
have the same characteristics as postenactment legislative history, which is generally 
viewed as the least reliable source of authority for ascertaining the intent of any provision's 
drafters. 
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IV 

….The Amendment played little role in any legislative debate about the civilian 
use of firearms for most of the 19th century, and it made few appearances in the 
decisions of this Court....Thus, for most of our history, the invalidity of Second-
Amendment-based objections to firearms regulations has been well settled and 
uncontroversial. Indeed, the Second Amendment was not even mentioned in either 
full House of Congress during the legislative proceedings that led to the passage of 
the 1934 Act [regulating gun possession, which gave rise to United States v. Miller 
(1939)]. Yet enforcement of that law produced the judicial decision that confirmed 
the status of the Amendment as limited in reach to military usage.  

[In United States v. Miller (1939),] the Court unanimously concluded that the 
Second Amendment did not apply to the possession of a firearm that did not have 
“some reasonable relationship to the preservation or efficiency of a well regulated 
militia.” The key to that decision did not, as the Court belatedly suggests, ante, turn 
on the difference between muskets and sawed-off shotguns; it turned, rather, on 
the basic difference between the military and nonmilitary use and possession of 
guns. Indeed, if the Second Amendment were not limited in its coverage to military 
uses of weapons, why should the Court in Miller have suggested that some weapons 
but not others were eligible for Second Amendment protection? If use for self-
defense were the relevant standard, why did the Court not inquire into the 
suitability of a particular weapon for self-defense purposes? 

Perhaps in recognition of the weakness of its attempt to distinguish Miller, the 
Court argues in the alternative that Miller should be discounted because of its 
decisional history….  [A]s our decision in Marbury v. Madison, in which only one 
side appeared and presented arguments, demonstrates, the absence of adversarial 
presentation alone is not a basis for refusing to accord stare decisis effect to a 
decision of this Court…. And those sources upon which the Court today relies most 
heavily were available to the Miller Court…. The Court is simply wrong when it 
intones that Miller contained “not a word” about the Amendment’s history. The 
Court plainly looked to history to construe the term “Militia,” and, on the best 
reading of Miller, the entire guarantee of the Second Amendment…. The majority 
cannot seriously believe that the Miller Court did not consider any relevant 
evidence; the majority simply does not approve of the conclusion the Miller Court 
reached on that evidence. Standing alone, that is insufficient reason to disregard a 
unanimous opinion of this Court, upon which substantial reliance has been placed 
by legislators and citizens for nearly 70 years. 
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V 

…The Court properly disclaims any interest in evaluating the wisdom of the 
specific policy choice challenged in this case, but it fails to pay heed to a far more 
important policy choice—the choice made by the Framers themselves. The Court 
would have us believe that over 200 years ago, the Framers made a choice to limit 
the tools available to elected officials wishing to regulate civilian uses of weapons, 
and to authorize this Court to use the common-law process of case-by-case judicial 
lawmaking to define the contours of acceptable gun control policy. Absent 
compelling evidence that is nowhere to be found in the Court’s opinion, I could not 
possibly conclude that the Framers made such a choice. 

For these reasons, I respectfully dissent. 

Justice Breyer, with whom Justice Stevens, Justice Souter, and Justice 
Ginsburg join, dissenting. 

… The majority’s conclusion is wrong for two independent reasons. The first 
reason is that set forth by Justice Stevens—namely, that the Second Amendment 
protects militia-related, not self-defense-related, interests. The second 
independent reason is that the protection the Amendment provides is not 
absolute[: t]he Amendment permits government to regulate the interests that it 
serves. In respect to the first independent reason, I agree with Justice Stevens, and 
I join his opinion. In this opinion I shall focus upon the second reason.  

I shall show that the District’s law is consistent with the Second Amendment 
even if that Amendment is interpreted as protecting a wholly separate interest in 
individual self-defense. That is so because the District’s regulation, which focuses 
upon the presence of handguns in high-crime urban areas, represents a 
permissible legislative response to a serious, indeed life-threatening, problem. 

Thus I here assume that one objective (but, as the majority concedes, not the 
primary objective) of those who wrote the Second Amendment was to help assure 
citizens that they would have arms available for purposes of self-defense. Even so, 
a legislature could reasonably conclude that the law will advance goals of great 
public importance, namely, saving lives, preventing injury, and reducing crime. 
The law is tailored to the urban crime problem in that it is local in scope and thus 
affects only a geographic area both limited in size and entirely urban; the law 
concerns handguns, which are specially linked to urban gun deaths and injuries, 
and which are the overwhelmingly favorite weapon of armed criminals; and at the 
same time, the law imposes a burden upon gun owners that seems proportionately 
no greater than restrictions in existence at the time the Second Amendment was 
adopted. In these circumstances, the District’s law falls within the zone that the 
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Second Amendment leaves open to regulation by legislatures. 

II 

… Although I adopt for present purposes the majority’s position that the Second 
Amendment embodies a general concern about self-defense, I shall not assume 
that the Amendment contains a specific untouchable right to keep guns in the 
house to shoot burglars…. To the contrary, colonial history itself offers important 
examples of the kinds of gun regulation that citizens would then have thought 
compatible with the “right to keep and bear arms,” whether embodied in Federal 
or State Constitutions, or the background common law. And those examples 
include substantial regulation of firearms in urban areas, including regulations 
that imposed obstacles to the use of firearms for the protection of the home…. 

Boston, Philadelphia, and New York City, the three largest cities in America 
during that period, all restricted the firing of guns within city limits to at least some 
degree…. Furthermore, several towns and cities (including Philadelphia, New 
York, and Boston) regulated, for fire-safety reasons, the storage of gunpowder, a 
necessary component of an operational firearm…. Boston’s law in particular 
impacted the use of firearms in the home very much as the District’s law does 
today. Boston’s gunpowder law imposed a £10 fine upon “any Person” who “shall 
take into any Dwelling-House, Stable, Barn, Out-house, Ware-house, Store, Shop, 
or other Building, within the Town of Boston, any … Fire-Arm, loaded with, or 
having Gun-Powder.” … Even assuming, as the majority does, that this law 
included an implicit self-defense exception, it would nevertheless have prevented 
a homeowner from keeping in his home a gun that he could immediately pick up 
and use against an intruder…. 

III 

I therefore begin by asking a process-based question: How is a court to 
determine whether a particular firearm regulation (here, the District’s restriction 
on handguns) is consistent with the Second Amendment? What kind of 
constitutional standard should the court use? How high a protective hurdle does 
the Amendment erect? 

The question matters. The majority is wrong when it says that the District’s law 
is unconstitutional “[u]nder any of the standards of scrutiny that we have applied 
to enumerated constitutional rights.” How could that be? It certainly would not be 
unconstitutional under, for example, a “rational basis” standard, which requires a 
court to uphold regulation so long as it bears a “rational relationship” to a 
“legitimate governmental purpose.” Heller v. Doe (1993)…. 

I would simply adopt … an interest-balancing inquiry explicitly. The fact that 
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important interests lie on both sides of the constitutional equation suggests that 
review of gun-control regulation is not a context in which a court should effectively 
presume either constitutionality (as in rational-basis review) or 
unconstitutionality (as in strict scrutiny). Rather, “where a law significantly 
implicates competing constitutionally protected interests in complex ways,” the 
Court generally asks whether the statute burdens a protected interest in a way or 
to an extent that is out of proportion to the statute’s salutary effects upon other 
important governmental interests…. 

IV 

[Breyer analyzes the D.C. handgun ban and empirical studies on the efficacy 
of firearm bans in decreasing violence. He concludes:] 

The upshot is a set of studies and counterstudies that, at most, could leave a 
judge uncertain about the proper policy conclusion. But from respondent’s 
perspective any such uncertainty is not good enough. That is because legislators, 
not judges, have primary responsibility for drawing policy conclusions from 
empirical fact. And, given that constitutional allocation of decisionmaking 
responsibility, the empirical evidence presented here is sufficient to allow a judge 
to reach a firm legal conclusion. 

…[T]he District’s decision represents the kind of empirically based judgment 
that legislatures, not courts, are best suited to make. See Nixon v. Shrink Missouri 
Government PAC (2002)  (Breyer, J., concurring). In fact, deference to legislative 
judgment seems particularly appropriate here, where the judgment has been made 
by a local legislature, with particular knowledge of local problems and insight into 
appropriate local solutions…We owe that democratic process some substantial 
weight in the constitutional calculus.… 

V 

The majority derides my approach as “judge-empowering.” I take this criticism 
seriously, but I do not think it accurate. As I have previously explained, this is an 
approach that the Court has taken in other areas of constitutional law. Application 
of such an approach, of course, requires judgment, but the very nature of the 
approach—requiring careful identification of the relevant interests and evaluating 
the law’s effect upon them—limits the judge’s choices; and the method’s necessary 
transparency lays bare the judge’s reasoning for all to see and to criticize. 

The majority’s methodology is, in my view, substantially less transparent than 
mine. At a minimum, I find it difficult to understand the reasoning that seems to 
underlie certain conclusions that it reaches.… 
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I am puzzled by the majority’s list, in Part III of its opinion, of provisions that 
in its view would survive Second Amendment scrutiny. These consist of (1) 
“prohibitions on carrying concealed weapons”; (2) “prohibitions on the possession 
of firearms by felons”; (3) “prohibitions on the possession of firearms by ... the 
mentally ill”; (4) “laws forbidding the carrying of firearms in sensitive places such 
as schools and government buildings”; an (5) government “conditions and 
qualifications” attached “to the commercial sale of arms.” Why these? Is it that 
similar restrictions existed in the late 18th century? The majority fails to cite any 
colonial analogues. And even were it possible to find analogous colonial laws in 
respect to all these restrictions, why should these colonial laws count, while the 
Boston loaded-gun restriction (along with the other laws I have identified) 
apparently does not count? 

At the same time the majority ignores a more important question: Given the 
purposes for which the Framers enacted the Second Amendment, how should it be 
applied to modern-day circumstances that they could not have anticipated? 
Assume, for argument’s sake, that the Framers did intend the Amendment to offer 
a degree of self-defense protection. Does that mean that the Framers also intended 
to guarantee a right to possess a loaded gun near swimming pools, parks, and 
playgrounds? That they would not have cared about the children who might pick 
up a loaded gun on their parents’ bedside table? That they (who certainly showed 
concern for the risk of fire, see supra) would have lacked concern for the risk of 
accidental deaths or suicides that readily accessible loaded handguns in urban 
areas might bring? Unless we believe that they intended future generations to 
ignore such matters, answering questions such as the questions in this case 
requires judgment—judicial judgment exercised within a framework for 
constitutional analysis that guides that judgment and which makes its exercise 
transparent. One cannot answer those questions by combining inconclusive 
historical research with judicial ipse dixit….  

VI 

For these reasons, I conclude that the District’s measure is a proportionate, not 
a disproportionate, response to the compelling concerns that led the District to 
adopt it…. With respect, I dissent. 

____________________________ 

   


