
LAW 5497: Death Penalty Law                                                                                        _ 
University of Missouri School of Law, Fall 2020 
 
      Associate Dean Paul Litton    
      Office: Often Room 231 in the Dean’s Suite, 
      sometimes a couch in my basement 
  
      Communicating with me: 
      Email: littonp@missouri.edu 
      Phone: 573-882-6488 (will be forwarded to my cell) 
      Zoom: https://umsystem.zoom.us/j/5738826488  
 
      Office hours: All office hours will be via   

      Zoom at the link above. I will be available Wednesday  

      afternoons from 1-4pm, but please make an   

      appointment. I will also be available beyond those  

      hours, also by appointment. 

 

Course Overview                                                                                                                                                          _ 

The primary focus of this course will be on the Supreme Court’s capital punishment jurisprudence over 

the past fifty years, and how it has shaped state statutory schemes and legal argumentation in death 

penalty trials, appeals, and post-conviction litigation. For more details, see Learning Outcomes below. 

Course Materials and Platform                                                                                                                                  _ 

The required text is the following: Rivkind et al., CASES AND MATERIALS ON THE DEATH PENALTY (4th ed.)  

We have a Canvas site for our course. I will post reading assignments, video recordings of class, and 

other items on the Canvas site.  

Course Requirements                                                                                                                                                  _ 

Grades will be calculated in the following manner: 
 
1. Final examination  65% 
2. Short writing assignments 30% 
3. Class preparation  5% 
 
Final examination (65%) 
The final examination in this course will be approximately two-hours (if it is slightly longer, the purpose 
would be to reduce any rushing). It will be an open-book exam that you will be able to complete at 
home.  
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Short writing assignments (30%) 
Each assignment described below requires a short essay:  2-3 paragraphs or 1 page at most. You are 
required to complete the following: 
 
(i) After reading the first reading assignment, please write down your thoughts about whether the death 
penalty is a morally permissible  punishment and/or whether it represents good criminal justice policy. 
The primary purpose of this writing assignment is to document your thinking about the moral and policy 
arguments related to the death penalty before studying the law. What arguments do you find most 
persuasive? What matters most, in your opinion? (Whether the death penalty deters crime? Whether 
there are offenders who deserve it? Whether the system can produce fair and accurate results? Other 
considerations?) This assignment is due on the first day of class. Please submit via Canvas. However, it 
will not be part of a graded assignment until the end of the semester. (See “iii” below).  
 
(ii) Before the last class, you must submit your thoughts – thoughts you have at the end of the semester 
– about whether the death penalty is a morally permissible punishment and/or whether it represents 
good criminal justice policy. Has any of the knowledge you have gained regarding the legal system and 
process for capital cases challenged or pressed the views you had in August? Has anything you have 
learned surprised you or, perhaps, changed your views? I will read your initial thoughts, written in 
August, along with these subsequent thoughts together. 
 
(iii) Each week I will post possible topics or problems for a short writing assignment. You do not have to 
do the writing assignments each week. You are required to submit two of these assignments over the 
course of the semester. For each assignment I will also post a due-date for those who choose to do that 
particular assignment. 
 
In sum, the three graded, short writing assignments include two assignments you submit as described in 
“iii” above, and the third is a combination of the assignments described in “i” and “ii” above. 
 
Class preparation (5%) 
I expect you to have read closely the cases and accompanying materials before class, and are prepared 
to answer and ask questions about the readings. I will maintain that expectation should we transition to 
online.  
 
Participation in class discussion can demonstrate class preparation. However, in addition, setting up 
appointments to speak with me during office hours to discuss the material and ask informed questions, 
after going through the assigned readings, also demonstrates class preparation. 
 
Related matter of attendance: 
Unless you have an accommodation, you are generally required to attend class if you are feeling 
healthy without any hint of symptoms of illness. Please note: I will not be taking attendance. If you are 
not feeling well, please do stay home. I will be recording class and posting the videos to Canvas. And I 
will always be happy to  chat with you about the course material via Zoom.    
 
Course Policies                                                                                                                                                          _                                                                                                                                                     

Disabilities   
If you anticipate barriers related to the format or requirements of this course, if you have 
emergency medical information to share with me, or if you need to make arrangements in case 



the building must be evacuated, please talk with Dean Mitchell or Denise Boessen as soon as 
possible. If disability related accommodations are necessary (for example, a note taker, 
extended time on exams, captioning), please register with the Office of Disability Services 
(http://disabilityservices.missouri.edu), S5 Memorial Union, 573- 882-4696, and then contact 
Dean Mitchell or Denise Boessen, who will notify me of your eligibility for reasonable 
accommodations.  For other MU resources for students with disabilities, click on "Disability 
Resources" on the MU homepage. 
 
Accommodations 
If you have a COVID-related or other accommodation that exempts you from in-person courses, 
you will be able to attend classes synchronously via Zoom. I will also record classes so that you 
can watch them asynchronously. 
 
Even without an accommodation, if you are unable to attend class in person, you will also be 
able to attend class synchronously via Zoom. Thus, if you are feeling ill or if you know that you 
have been exposed to someone who is ill, please stay home. You will be able to attend class 
synchronously via Zoom and/or watch a recording. 
 
Recordings of class will be uploaded to Canvas. 
 
Decreasing the risk of Covid-19 
To provide safe, high-quality education amid COVID-19, we will follow several specific campus policies in 
accordance with the advice of the Center for Disease Control and Boone County health authorities.  
• If you are experiencing any COVID-related symptoms, or are otherwise feeling unwell, do not attend 
in-person classes and contact your health care provider and/or student health immediately. COVID 
symptoms include: fever greater than 100.4 or chills; cough, shortness of breath or difficulty breathing; 
fatigue; unexplained muscle or body aches; headache; new loss of taste or smell; sore throat; congestion 
or runny nose; nausea or vomiting; diarrhea. 
• We will all wear face coverings while in the classroom, unless you have a documented exemption 
due to a disability or medical condition. 
• We will maintain a 6-foot distance from each other at all times. 
• This course will be recorded for the sole purpose of sharing the recording with students who can’t 
attend class. I will take care not to disclose personally identifiable information from the student 
education records during the recorded lesson. 
Compliance with these guidelines is required for all; anyone who fails to comply will be subject to 
the accountability process, as stated in the University’s Collected Rules and Regulations, Chapter 200 
Student Code of Conduct. 
If I am concerned that you are not following our COVID-19 policies and protocols, I will report my 
concerns to the Office of the Dean of Students.  
By taking the above measures, we are supporting your health and that of Mizzou Law and the whole 
Mizzou community. Thank you in advance for joining me and your peers in adhering to these safety 
measures. 
 
Mental Health 
The University of Missouri is committed to supporting student well-being through an integrated network 
of care, with a wide range of services to help students succeed. The MU Counseling Center offers 
professional mental health care, and can help you find the best approach to treatment based on your 
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needs. Call to make an appointment at 573-882-6601. Any student in crisis may call or go to the MU 
Counseling Center between 8:00 – 5:00 M-F. After hours phone support is available at 573-882-6601. 
Visit its website at https://wellbeing.missouri.edu to take an online mental health screening, find out 
about workshops and resources that can help you thrive, or learn how to support a friend. Download 
Sanvello, a phone app that teaches skills and strategies to help you maintain good mental health. Log in 
with your Mizzou e-mail to unlock all the tools available through Sanvello at no cost to you. 
 
Academic Dishonesty   
Academic integrity is fundamental to the activities and principles of a university. All members of the 
academic community must be confident that each person’s work has been responsibly and honorably 
acquired, developed, and presented. Any effort to gain an advantage not given to all students is 
dishonest whether or not the effort is successful. The academic community regards breaches of the 
academic integrity rules as extremely serious matters. Sanctions for such a breach may include academic 
sanctions from the instructor, including failing the course for any violation, to disciplinary sanctions 
ranging from probation to expulsion. When in doubt about plagiarism, paraphrasing, quoting, 
collaboration, or any other form of cheating, please consult me. 
 
Intellectual Pluralism 
The University community welcomes intellectual diversity and respects student rights. Students who 
have questions or concerns regarding the atmosphere in this class (including respect for diverse 
opinions) may contact the departmental chair or divisional director; the director of the Office of 
Students Rights and Responsibilities; the MU Equity Office, or equity@missouri.edu. 
All students will have the opportunity to submit an anonymous evaluation of the instructor(s) at the end 
of the course. 
 
Recordings, Executive Order #38, Academic Inquiry, Course Discussion and Privacy 
University of Missouri System Executive Order No. 38 lays out principles regarding the sanctity of 
classroom discussions at the university. The policy is described fully in section 200.015 of the Collected 
Rules and Regulations. In this class, students may not make audio or video recordings of course activity, 
except students permitted to record as an accommodation under section 240.040 of the Collected 
Rules. All other students who record and/or distribute audio or video recordings of class activity are 
subject to discipline in accordance with provisions of section 200.020 of the Collected Rules and 
Regulations of the University of Missouri pertaining to student conduct matters. 
 
Those students who are permitted to record are not permitted to redistribute audio or video recordings 
of statements or comments from the course to individuals who are not students in the course without 
the express permission of the faculty member and of any students who are recorded. Students found to 
have violated this policy are subject to discipline in accordance with provisions of section 200.020 of the 
Collected Rules and Regulations of the University of Missouri pertaining to student conduct matters. 
 
I will be recording class time via Zoom and posting those recordings to Canvas. The prohibition on 
distributing these recordings, described above, applies to these recordings. That is, students are not 
permitted to redistribute audio or video recordings of statements or comments from these course 
recordings to individuals who are not students in the course without my express permission and 
permission from students recorded. Students found to have violated this policy are subject to discipline 
in accordance with provisions of section 200.020 of the Collected Rules and Regulations of the 
University of Missouri pertaining to student conduct matters. 
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Pivot Plan                                                                                                                                                                  _ 
If we must move to a completely on-line format with no face-to-face meetings, classes will be conducted 
synchronously via Zoom at the same appointed time. Synchronous class times will be recorded and 
uploaded to Zoom, just as they will be for face-to-face classes. The course requirements will remain the 
same. Writing requirements have been added to the course with the possibility of an online pivot in 
mind. They aim to promote engagement with the material and to diminish the weight of an end-of-
semester final exam. 
 
Depending on the length of time remaining in the semester, one or more one-on-one meetings with me 
via Zoom may be required to discuss course material.  
 
Learning Outcomes                                                                                                                                                       _ 
 
Upon completing this course, students will be able to: 

1. Identify and grasp the foundational concepts of American death penalty law, enabling them to look at 

the federal and any state capital scheme and understand its processes and substance of its law. 

2. Understand the relationship between each state’s death penalty laws, including procedures and 

substance, and understand their relation to the Supreme Court’s 8th Amendment jurisprudence and 

federal post-conviction procedures. 

3. Understand and explain the rationale behind the Supreme Court’s major 8th Amendment 

jurisprudence that has shaped death penalty law in the United States. 

4. Grasp the considerations that prosecutions use to decide when to charge a defendant with a capital 

crime. 

5. Understand the kind of investigations that defense attorneys and prosecutors employ in preparation 

of capital sentencing trials. 

6. Construct and anticipate the legal arguments that will or can be made in a capital case, depending on 

the facts, at trial, during appeals, and at post-conviction proceedings in state and federal court. 

7. Identify the most important professional obligations of defense attorneys and prosecutors in capital 

cases. 

8. Discuss competently both moral and policy issues related to the death penalty, including arguments 

related to the general purposes of criminal punishment and to procedural matters related to racial and 

other forms of bias. 

 
Topics and approximate schedule of readings                                                                                                        _ 

I will post on Canvas and will email each week’s reading assignment on the prior Friday. However, here 
is a rough schedule of topics and reading assignments. (Please note above the assignment due before 
the first class on Tuesday, August 25). 
 

Class no. Topic pages 

1 Intro: Moral arguments; History  3-31 



2 Seminal cases: Furman v. Georgia 55-87 

3 Seminal cases: Gregg, Woodson 87-104; 106-15 

4 Limiting arbitrariness with aggravator: Zant v. Stephens 137-56 

5 Limiting arbitrariness with aggravator: Godfrey, Creech 163-83 

6 Limiting arbitrariness: proportionality review 196-201; supplemental 
case 

7 Limiting arbitrariness? McCleskey and racial bias 201-20 

8 Individualization and mitigators: Lockett etc. 221-42 

9 Proportionality bars: Coker, Tison 267-86 

10 Proportionality bars: Atkins, Hall 287-311 

11 Proportionality bars: Roper, Kennedy 317-327 (req.); 334-48 
(req.); dissents optional 

12 Catch-up; Start Defendant and Counsel: Godinez v Moran 373-87 

13 Defendant and Counsel: 6th Amendment cases 387-99 

14 Defendant and Counsel: 6th Amendment cases 399-425 

15 Defendant and Counsel: 6th Amendment cases 425-47 

16 Prosecutor’s obligations 471-500 

17 Selecting the jury: death qualification 509-31 

18 Selecting the jury: Batson, race, and jury selection 550-69 

19 Penalty Hearing Procedures 571-577; 580-93 

20 Penalty Hearing Procedures; Evidentiary limits 593-600;607-09; 609-15 

21 Evidentiary limits: Victim Impact Statements 652-70; video on Canvas 

22 Jury Instructions 690-709 

23 Federal Habeas: Overview, Substantive Limits 745-58; 758-68 

24 Federal Habeas  TBD 

25 Federal Habeas TBD 

26 Execution: competency 929-944 

27 Execution: constitutionality of lethal injection 967-76; 993-1000; 1001-04 

28 Battle on the Supreme Court; other perspectives 976-993; 1024-31 

 
 
 


