RULES OF CIVIL PROCEDURE
FOR THE

UNITED STATES DISTRICT COURTS
Effective September 16, 1938, as amended to December 1, 2019

TITLE I. SCOPE OF RULES; FORM OF ACTION
Rule 1. Scope and Purpose
These rules govern the procedure in all civil actions and proceedings in the United States district courts, except as stated in
Rule 81. They should be construed, administered, and employed by
the court and the parties to secure the just, speedy, and inexpensive determination of every action and proceeding.
(As amended Dec. 29, 1948, eff. Oct. 20, 1949; Feb. 28, 1966, eff. July
1, 1966; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 30, 2007, eff. Dec. 1, 2007;
Apr. 29, 2015, eff. Dec. 1, 2015.)
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INTRODUCTION

W

hen judges, lawyers, and law professors discuss tradeoffs, it is
usually in the context of debates about substantive policies.
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Will too much environmental regulation make our industries
uncompetitive? Will restricting the grounds for which an employee
may be fired limit the flexibility of management to control the
workplace? Will increasing tort liability for dangerous products stifle
innovation? Do certain provisions in the tax code unduly favor one
industry over another? In each case there are substantive policies that
would be advanced or hindered by taking one position or the other.
Sometimes the courts or legislatures are explicit about the tradeoffs;
at other times they are not.
But procedure seems different, at least at first blush, perhaps in part
because in the federal system the rules are issued by the Supreme
Court after a lengthy committee process involving judges and
lawyers, rather than elected legislators. How can the form of a
complaint or the time to answer or amend involve tradeoffs in any
meaningful sense of that word? Discovery rules can be viewed as
simply the means by which information is obtained for use at trial,
and if there are tradeoffs, they are not apparent on the face of the
rules. That impression may explain why procedural rules seem so
bland, and why they are so hard to understand unless the tradeoffs are
made visible and their bases, along with the reasons why one choice
rather than another was made, revealed.
Rule 1 of the Federal Rules of Civil Procedure is a perfect
illustration of hidden tradeoffs. It directs the courts to do what every
litigant, lawyer, and judge would support: to administer the Rules “to
secure the just, speedy, and inexpensive determination of every action
1
and proceeding.” The problem is that just results often come slowly
or expensively. Or, conversely, a speedy result may not be a just one,
and even inexpensive cases are not always speedy. The good news is
that courts and parties rarely rely on Rule 1, and when they do, it is
generally as window dressing to support a result reached under
another Rule. But to be accurate, Rule 1 should be recast to require
the courts to provide a “just determination of every action” and to do
so with “appropriate speed and without undue expense” under the
circumstances. Doing that would bring it in line with one of the
relatively few Rules where the tradeoff is explicit, Rule
26(b)(2)(C)(iii). Under that Rule, the court is directed to limit
discovery if “the burden or expense of the proposed discovery
outweighs its likely benefit, considering the needs of the case, the
amount in controversy, the parties’ resources, the importance of the
1
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issues at stake in the action, and the importance of the discovery in
2
resolving the issues.” Whether that actually helps judges decide real
cases is another question, but the Rule surely frames the tradeoffs that
the drafters considered appropriate in resolving discovery disputes.
I try to show my Civil Procedure students that most rules are
written to achieve some purpose or to solve some problem that arises
in litigation. I then advise them that, unless that purpose or problem
can be divined, the meaning and operation of the rule and any
exceptions to it cannot be understood. Unfortunately, one purpose
can rarely be advanced without some other purpose being set back, or
reduced in significance. That means that there must be a tradeoff,
hopefully consciously and openly made, even if the evidence of the
tradeoff is not apparent to most observers or is generally not
something on which lawyers or judges focus in using a rule of
procedure. Yet, for the law student trying to grasp the significance of
a rule, looking for the tradeoff and appreciating why it was made are
the surest ways to master a rule and learn how it should be applied.
Put another way, even the most vanilla-sounding rules are not
“neutral” because they generally help one side more than the other,
even if that is not apparent from the face of the rule. To be sure, some
tradeoffs are harder to locate than others, and some rules involve a
tradeoff in only the most theoretical application of that term. But, by
and large, the search for a tradeoff is far more likely to be a fruitful
tool for the student of Civil Procedure than is the assumption that a
rule of procedure serves no more purpose than does the rule that the
pitcher’s mound in baseball shall be exactly sixty feet, six inches from
home plate.
The common law in fields such as torts, contracts, and property
was developed on a case-by-case basis, which meant that the
substantive law was often determined by the facts (which may be
more favorable for one side than the other). A major downside of the
common law is that the outcome is never certain, making compliance
and planning more difficult for all. For most procedural rules, the
value of at least a reasonable degree of certainty is often seen as an
overriding consideration on the theory that generally a party can
comply with whatever rule there is, so long as it is known in advance.
That explains why the procedures by which cases are handled are
found in rules or statutes rather than developed on a case-by-case
2
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basis, as is the common law, although the presence of rules does not
eliminate disputes over their meaning.
Before illustrating some of the most significant tradeoffs in the
Federal Rules of Civil Procedure, a few other points are worth noting
because they apply to a number of the specific rules that will be
discussed. First, the Rules are supposed to be trans-substantive,
which is a fancy way of saying that they are supposed to be applicable
to all the different types of substantive-law claims that are litigated in
the federal courts. There are some exceptions in the Rules
themselves, such as the requirement for greater specificity in pleading
fraud or mistake in Rule 9(b), and Congress has introduced a
heightened pleading requirement in complaints alleging violations of
the federal securities acts. In some respects the one-size-fits-all
approach seems odd given the very different substantive policies
involved and the substantive tradeoffs made in different substantive
areas of law. But the goal of having trans-substantive rules can be
defended as itself a form of tradeoff: it is simpler to have a single set
of procedural rules for all areas of the law and, therefore, the label
attached to a cause of action will not have great significance, even if
the rules work better for some types of claims than others.
Second, the tradeoffs in the Rules are not fixed, but have been recalibrated as circumstances change. As discussed below, discovery
may be the clearest example of how the Rules have evolved as
discovery has become much more significant over the decades. Most
recently, electronic record keeping made it possible to discover the
previously undiscoverable—albeit at considerable burdens of time
and expense—thereby suggesting a need for a different balancing
among the competing interests in discovery.
One of the most dramatic examples of the changing nature of the
tradeoffs made in the Rules is found in Rule 26(a), which imposes on
each party the duty to make certain affirmative disclosures. This
obligation, first instituted in 1993 on an optional basis for each
district, was added in an effort to reduce costs and lessen delays, and
in doing so altered the adversary system so that parties became
obligated to do more than simply respond to requests made by the
other side. Those obligations were lessened in 2000 and made
uniform for all district courts, as the Rules Committee sought to find
the proper balance. Even with those changes, the new Rule represents
a significantly different tradeoff than did the original version.
Third, there are tradeoffs in the type of procedural rule that is
chosen between those that create bright lines and those that instruct
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the judge to decide the question based on the specific facts of the case
before her. Consider two alternative approaches that different rules
involving time actually embrace. A defendant is given a specific
number of days to answer the complaint or to respond to a motion for
summary judgment, whereas a plaintiff may amend her complaint
after the initial grace period in Rule 15(a)(2) “when justice so
3
requires.” Similarly, Rule 15(c)(1)(C)(i) allows relation back of an
amended complaint to add a defendant in certain circumstances,
provided that the defendant “will not be prejudiced” thereby. And a
motion to intervene under Rule 24 will be granted if it is “timely,”
which has been held to include intervention even after a final
4
judgment has been entered.
The type of rule chosen itself contains a tradeoff between greater
certainty and greater fairness, which some might call greater
flexibility. And, while lawyers are capable of finding grounds to
litigate the meaning of even those Rules in which the time is set in a
precise number of days, the decision to focus on prejudice or
timeliness is almost certain to generate more litigation than one that
provides a fixed number of days within which some action must be
taken, but with a greater likelihood of achieving a just result in a
5
particular situation.
This Article focuses mainly on tradeoffs contained in the Federal
Rules of Civil Procedure, which are issued by the U.S. Supreme
Court, with most of the work done by committees of judges,
practicing lawyers, and law professors as part of a very public and
open process. It also discusses statutes enacted by Congress, mainly
as they affect the jurisdiction of the courts. Those statutes also have
significant impacts on the outcome of disputes and, not surprisingly,
contain tradeoffs as well. And finally, Article III of the Constitution,
which creates limited jurisdiction for the federal courts, is the most
fundamental tradeoff because it denies the vast majority of lawsuits a
federal forum and instead prefers state courts as the basic locus for
litigation.

3

Id. 15(a)(2).
Id. 24(a); Smuck v. Hobson, 408 F.2d 175, 182 (D.C. Cir. 1969).
5 Similar choices apply in substantive areas where Congress has chosen to make the tax
laws very specific and the antitrust laws much more general.
4
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION
AVISTA MANAGEMENT, INC.,
d/b/a Avista Plex, Inc.,
Plaintiff,
-vs-

Case No. 6:05-cv-1430-Orl-31JGG
(Consolidated)

WAUSAU UNDERWRITERS INSURANCE
COMPANY,
Defendant.
______________________________________

ORDER
This matter comes before the Court on Plaintiff’s Motion to designate location of a Rule
30(b)(6) deposition (Doc. 105). Upon consideration of the Motion – the latest in a series of
Gordian knots that the parties have been unable to untangle without enlisting the assistance of the
federal courts – it is
ORDERED that said Motion is DENIED. Instead, the Court will fashion a new form of
alternative dispute resolution, to wit: at 4:00 P.M. on Friday, June 30, 2006, counsel shall
convene at a neutral site agreeable to both parties. If counsel cannot agree on a neutral site, they
shall meet on the front steps of the Sam M. Gibbons U.S. Courthouse, 801 North Florida Ave.,
Tampa, Florida 33602. Each lawyer shall be entitled to be accompanied by one paralegal who
shall act as an attendant and witness. At that time and location, counsel shall engage in one (1)
game of “rock, paper, scissors.” The winner of this engagement shall be entitled to select the
location for the 30(b)(6) deposition to be held somewhere in Hillsborough County during the
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period July 11-12, 2006. If either party disputes the outcome of this engagement, an appeal may
be filed and a hearing will be held at 8:30 A.M. on Friday, July 7, 2006 before the undersigned in
Courtroom 3, George C. Young United States Courthouse and Federal Building, 80 North Hughey
Avenue, Orlando, Florida 32801.
DONE and ORDERED in Chambers, Orlando, Florida on June 6, 2006.

Copies furnished to:

Counsel of Record
Unrepresented Party
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION
AVISTA MANAGEMENT, INC.,
d/b/a Avista Plex, Inc.,

Plaintiff
vs.
WAUSAU UNDERWRITERS
INSURANCE COMPANY,
Defendant.

Case No. 6:05-cv-1430-GAP-JGG
Consolidated with Case Nos.
6:05-cv-1510-GAP-JGG
6:05-cv-1731-GAP-JGG
6:05-cv-1732-GAP-JGG
6:05-cv-1883-GAP-JGG
6:05-cv-1884-GAP-JGG
6:06-cv-00054-GAP-JGG
6:06-cv-00055-GAP-JGG
6:06-cv-00081-GAP-JGG
6:06-cv-119-GAP-JGG

________________________________/

AMENDED MOTION TO VACATE COURT ORDER (AGREED)
Defendant, WAUSAU UNDERWRITERS INSURANCE COMPANY (“Wausau”),
files this amended, agreed motion to vacate this Court’s Order dated June 6, 2006, as
follows:
1.

On June 5, 2006, Plaintiffs filed a Motion to Designate Location of the

Rule 30(b)(6) Deposition of Defendant’s Corporate Representative. (Doc. 105).
2.

On June 6, 2006, this Court entered an Order denying the Motion but

ordering counsel to engage in a game of “rock, paper, scissors” to settle the location for
the Rule 30(b)(6) deposition. (Doc. 106).
3.

The next day, on June 7, 2006, the attorneys met and resolved by

agreement the dispute over the location of the deposition.
4.

Thus, the purpose of the June 6 Order was met without need for a game

of “rock, paper, scissors.”

Case 6:05-cv-01430-GAP-JGG Document 108 Filed 06/23/06 Page 2 of 3 PageID 2090

5.

On June 23, 2006, Wausau filed a Motion To Vacate Court Order which,

pursuant to Local Rule 3.01(g), certified that counsel had conferred and that Plaintiffs’
counsel did not agree with the motion. (Doc. 107).
6.

Plaintiffs’ counsel has advised he now is in agreement with the Motion To

Vacate Court Order.
7.

For these reasons, Wausau files this amended, agreed, motion.

WHEREFORE, Wausau moves the Court to vacate the requirement in the June 6,
2006, Order that counsel meet on June 30, 2006, for a game of rock, paper, scissors.

Respectfully submitted,
BUTLER PAPPAS WEIHMULLER KATZ CRAIG LLP
/s/ Lee Craig
LEE CRAIG, ESQUIRE
Florida Bar No.: 0485985
E-mail: lcraig@butlerpappas.com
SUZANNE K. LIOTTA, ESQUIRE
Florida Bar No.: 0555576
E-mail: sliotta@butlerpappas.com
CURT ALLEN, ESQUIRE
Florida Bar No.: 0008028
E-mail: callen@butlerpappas.com
One Harbour Place, Suite 500
777 S. Harbour Island Boulevard
Tampa, Florida 33602
Telephone: (813) 281-1900
Facsimile: (813) 281-0900
Counsel for Defendant
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CERTIFICATE OF CONFERENCE
In accordance with Rule 3.01 (g), I hereby certify that I conferred with
Plaintiffs’ counsel and he agrees to the matters set forth herein.

/s/ Lee Craig
LEE CRAIG, ESQUIRE

CERTIFICATE OF SERVICE
I hereby certify that on June 23, 2006, I electronically filed the foregoing with the
Clerk of the Court by using the CM/ECF system which will send a notice of electronic
filing to the following:

David J. Pettinato, Esquire
Merlin Law Group, P.A.
777 S. Harbour Island Boulevard
Suite 950
Tampa, FL 33602

/s/ Lee Craig
LEE CRAIG, ESQUIRE
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION
AVISTA MANAGEMENT, INC.,
d/b/a Avista Plex, Inc.,
Plaintiff,
-vs-

Case No. 6:05-cv-1430-Orl-31JGG
(Consolidated)

WAUSAU UNDERWRITERS INSURANCE
COMPANY,
Defendant.
______________________________________

ORDER
Defendant, Wausau Underwriters Insurance Company (“Wausau”) has filed an Amended
Motion (Doc. 108) to vacate this Court’s Order of June 6, 2006 (Doc. 106). Apparently, the
parties have now reached agreement on the location of the subject deposition. Plaintiff concurs
with this Motion.
Since the dispute underlying this Court’s Order has been resolved, there is no need to
engage in the ADR contest ordered by the Court. With civility restored (at least for now), it is
ORDERED that the Motion is GRANTED. The Court’s Order at Doc. 106 is VACATED.
DONE and ORDERED in Chambers, Orlando, Florida on June 26, 2006.

Copies furnished to:
Counsel of Record
Unrepresented Party

