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CHAPTER 4 

THE DUTY OF COMPETENCE 

■   ■   ■ 

You hire someone to mow your lawn, and he does a terrible job. What 

can you do about it? You might complain to him, or to his boss; you might 

ask for your money back. But the most likely consequence is that you won’t 

hire him again. In many circumstances, assessments of the competency of 

service providers are reflected in future consumption choices. The market, 

accordingly, functions as a constraint on incompetence; those folks who are 

bad at mowing lawns, and whose customers don’t return to them and don’t 

refer others to them, will find the business of mowing lawns unprofitable 

and will soon leave it. 

The market may well impose some informal discipline on lawyers, but 

we have other additional mechanisms for enforcing the duty of competence. 

Why would there be a problem with relying solely on the market to police 

attorney competence?  

Whenever we contemplate a competence issue, there are two concerns: 

the consequences for the lawyer, who has acted incompetently and may do 

so again; and the consequences for the client, who may have been disserved 

by an incompetent lawyer. As you study the materials in this chapter, 

consider which of these concerns, if any, are addressed by the various 

mechanisms presented here. Should we be doing something more or 

different to ensure attorney competence? 

A. ETHICAL RULES REGARDING COMPETENCE 

Model Rule 1.1 provides: 

A lawyer shall provide competent representation to a client. 

Competent representation requires the legal knowledge, skill, 

thoroughness and preparation reasonably necessary for the 

representation. 

Review the Comments to Rule 1.1. Is it clear to you what competence is? 

As a new lawyer, what kinds of matters do you feel you will be competent 

to handle? If you do not believe you are competent, how will you become 

competent? 
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IN RE DOCKING 
869 P.2d 237 (Kan. 1994) 

PER CURIAM: 

This is an original uncontested attorney disciplinary proceeding. The 

parties stipulated to the following facts. 

Kent Owen Docking is an attorney at law, Kansas attorney registration No. 

12265, admitted to the Bar of the State of Kansas on September 20, 

1985. . . .  

On June 4, 1986, three Korean nationals were each charged with two 

counts of aggravated kidnapping. Shortly after being charged, all three 

defendants retained the respondent to represent them in the criminal 

proceedings. Docking received a fee from each defendant. 

Prior to the preliminary examination, Docking met with his clients on 

several occasions, sometimes with and sometimes without an 

interpreter. . . . On September 5, 1986, each defendant pleaded guilty to an 

amended charge of kidnapping, a Class B felony. On October 10, 1986, 

Judge Frederick Stewart heard motions filed by Docking on behalf of all 

three defendants to withdraw their pleas of guilty. The basis for the 

motions was that the defendants were unable to understand the “terms and 

conditions of the plea” because of a lack of understanding and 

communication between the interpreter and the defendants. Docking 

argued in support of the motions. The defendants did not testify. Judge 

Stewart denied defendants’ motions to withdraw their pleas and sentenced 

each defendant to the custody of the Secretary of Corrections for a 

minimum term of 10 years and a maximum term of 20 years. On February 

27, 1987, the court heard motions filed by Docking on behalf of each 

defendant to modify the sentences. The court reduced the sentences to a 

minimum term of 5 years and a maximum term of 20 years. 

On November 18, 1988, defendants filed motions alleging that they had 

been denied effective assistance of counsel by Docking. . . .  

Docking voluntarily appeared as a witness at the hearing. . . . He testified 

at length, without the benefit of counsel during the hearing. 

Judge Stewart noted that Docking undertook representation of the three 

defendants even though it was apparent that conflicts of interest existed 

among the positions of the three clients. The court observed that there was 

no evidence that the possible conflict of interest was explained to or waived 

by each of the clients. 

Judge Stewart found that Docking did not have the experience or 

competence to represent clients charged with two counts of aggravated 

kidnapping, a Class A felony. The judge noted that Docking had no felony 

trial experience, had not previously handled a Class A or B felony, and had 

http://www.westlaw.com/find/default.wl?ft=Y&db=0000661&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1994058888&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1994058888&HistoryType=F
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only been out of law school for one year. In addition, Docking did not 

remedy his lack of experience by associating with a Korean-speaking 

lawyer competent to handle the case. Although Docking had provided one 

interpreter for his clients, he did not ensure simultaneous translation 

during the criminal proceedings. He also had failed to properly investigate 

the case. A witness was known but was not sought or used. . . . There was 

evidence that the statement given by one client could have been suppressed 

if a motion to suppress had been filed. Docking had erroneously advised his 

clients that if probation was not granted, the clients could withdraw their 

pleas. Docking then informed his clients that they had no right to appeal 

the denial of the motion to withdraw the pleas. He further advised his 

clients that a habeas corpus petition must be filed in federal court by 

inmates without assistance of counsel. Finally, the judge found that 

although Docking was aware his clients were illegal aliens, he had failed 

at the sentencing hearing to request that his clients should not be deported. 

At the conclusion of the hearing, the judge found that Docking had not 

provided his clients with reasonable effective assistance of counsel. The 

judge determined that the defendants’ rights to a fair trial had been 

prejudiced by Docking’s ineffective assistance. Judge Stewart vacated the 

sentences of the defendants and set aside their pleas of guilty. The three 

clients had been incarcerated for approximately two and one-half years. 

The State subsequently declined to reprosecute the defendants. 

On October 21, 1990, a formal complaint was filed by the Disciplinary 

Administrator alleging that Docking had violated [several rules of 

professional responsibility, including “handling a legal matter which he 

knew or should have known that he was not competent to handle” under 

DR 6–101(A)(1), the competency provision under the then-governing 

Kansas code]. 

The parties agreed that Docking had violated . . . DR 6–101(A)(1). . . .  

Docking offered testimony in mitigation of his conduct. Docking admitted 

during the early years of his practice he was too inexperienced to defend a 

major felony case. Docking further acknowledged that he had failed to 

associate with an experienced criminal attorney to assist with the defense 

of three Korean nationals who, in turn, were poorly equipped to grasp the 

effect of potential conflicts of interest among themselves. Docking 

acknowledged that public censure would be an appropriate discipline for 

his violation of the disciplinary rules in effect at the time of his misconduct. 

The hearing panel recommended that Kent Owen Docking be disciplined 

by public censure by the Supreme Court of Kansas and that the costs of 

this action be taxed to respondent. . . .  

The court, having considered the record herein and the report of the panel, 

and, after considering the mitigating factors, accepts and concurs in the 

findings, conclusions, and recommendations of the hearing panel. 
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IT IS THEREFORE ORDERED that Kent Owen Docking be, and he is 

hereby, disciplined by censure . . . for his violations of the Code of 

Professional Responsibility. 

ABBOTT, JUSTICE, concurring: 

I concur in the result. Respondent stipulated to certain violations and a 

recommendation of published censure. My concern is that the bench and 

bar will interpret the opinion as saying a recent law school graduate is not 

competent to handle a criminal case involving a felony and that a lawyer 

speaking an accused’s primary language must be engaged as cocounsel. 

Such is not required. There may be felony cases that, due to unique facts 

or the severity of the crime charged, an inexperienced lawyer should not 

handle, but that would be the exception and not the rule. 

It is not required that a recently admitted lawyer, or any other lawyer, 

associate with a lawyer speaking an accused’s primary language. All that 

is required is that the lawyer be able to communicate with the client either 

personally or through an interpreter. 

NOTES 

1. Lawyers are rarely disciplined purely for violations of the duty of 

competency. Sanctions for violations of Rule 1.1 typically reflect egregious 

violations, and are usually accompanied by other findings of wrongdoing. Is 

that because incompetence alone is not a sufficient basis for discipline, or 

because incompetent lawyers often violate other obligations as well? In that 

regard, consider Model Rule 1.3 and 1.4. Violations of Rule 1.1 are often 

accompanied by violations of these rules. What else is likely to happen when 

lawyers undertake cases they are not competent to handle? See In re Yetman, 

552 A.2d 121 (N.J. 1989). In Yetman, the lawyer was hired to handle the 

administration of the estate of the client’s deceased nephew. He had no 

experience in estate matters and did not know how to manage it. His testimony 

at his disciplinary hearing indicated what happened next: 

At that point, quite frankly, the matter began to scare me, and it 

became a case of my not knowing really what to do with it, and 

probably at that point waiting. . . . I guess I became afraid of the file, 

because—because of uncertainties as to how to proceed with it.  

Id. at 123.  

Once in this difficulty, lawyers sometimes go to extraordinary lengths to 

cover their tracks. See, e.g., In re Holland, 828 A.2d 533 (2003) (lawyer 

prepared a false court order and gave it to his client to conceal the fact that he 

had not pursued the lawsuit he filed on his client’s behalf).  

2. Who pays to make the lawyer competent? In Attorney Grievance 

Commission of Maryland v. Manger, 913 A.2d 1 (Md. 2006), the lawyer, a 

transactional practitioner, undertook to represent a woman with bipolar 

disorder in a custody proceeding. He spent considerable time educating himself 

http://www.westlaw.com/find/default.wl?ft=Y&db=0000162&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1989015601&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1989015601&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000162&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1989015601&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1989015601&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1989015601&fn=_top&referenceposition=123&findtype=Y&vr=2.0&db=0000162&wbtoolsId=1989015601&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000162&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2003553793&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2003553793&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000162&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2010894217&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2010894217&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000162&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2010894217&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2010894217&HistoryType=F
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about mental health issues and learning about this (to him) previously 

unfamiliar area of law. The court concluded that “Respondent’s education at 

his client’s expense went too far. . . . The bulk of Respondent’s research was of 

a general nature and should not have been billed to the client. A client who 

engages counsel has a right to expect that the attorney will have sufficient 

general knowledge to competently represent her. While it may be appropriate 

to charge a client for case-specific research or familiarization with a unique 

issue involved in a case, general education or background research should not 

be charged to the client.” 

3. The concurring justice in the Docking case was concerned that the case 

might send the mistaken impression that recent law graduates are not 

competent to handle felony cases. Are recent law graduates competent to 

handle felony cases? If you were to undertake one, how would you assure that 

you were providing competent representation to your client? 

B. MALPRACTICE 

Legal malpractice is, for the most part, treated as a tort claim: a 

negligence claim against an attorney. Proving legal malpractice requires 

proof of the elements of negligence: a duty, a breach of the duty, proximate 

causation, and damages. 

Who gets sued for malpractice?1 In 2011, nearly 70% of reported 

malpractice claims were filed against firms with five or fewer lawyers. Does 

that mean that it is more risky to practice alone or in a small firm? Broken 

down by practice area, real estate law had the highest rate of claims—

approximately 18%—followed by plaintiff’s personal injury, family law, and 

estate planning. Do you think there is more malpractice in these areas? 

Practices like antitrust, international law, and admiralty law represent a 

very low percentage of malpractice claims. Is that because practitioners in 

those areas make fewer mistakes? What would you need to know to answer 

these questions? This data is obtained from insurance companies that 

handle legal malpractice claims. How do you think inclusion of malpractice 

claims against uninsured lawyers would change this data? 

Not all malpractice claims have merit—far from it. The ABA study 

indicated that in 2011, approximately 67% of claims were abandoned 

without any payment to the plaintiff, and another 13% were dismissed. 

Payments were only made in slightly under 20% of cases, and in less than 

2% of cases did that payment follow an adjudicated judgment rather than 

a settlement. Moreover, 12% of cases settled without suit ever having been 

brought.  

 
1 The information in this discussion is taken from American Bar Association Standing 

Committee on Lawyers’ Professional Liability, Profile of Legal Malpractice Claims 2008–2011 
(2012). 
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What kinds of activities subject lawyers to malpractice claims? In 30% 

of claims, the client alleged administrative error. That included things like 

procrastinating, failing to calendar a matter, failing to file a document, or 

losing a file or evidence. Substantive errors were asserted in 45% of claims. 

These included issues like failing to determine a deadline, failing to apply 

the law properly, or conducting inadequate discovery or investigation. 

1. ELEMENTS OF THE CLAIM 

LOPEZ V. CLIFFORD LAW OFFICES, P.C. 
841 N.E.2d 465 (Ill. App. 2005) 

JUSTICE GORDON delivered the opinion of the court: 

This is an appeal from a dismissal of a legal malpractice action. After 

Elizabeth Lopez, the daughter of plaintiff Jose Lopez, drowned in a pool 

that was allegedly maintained by the Rockford School District, Lopez 

retained defendant Clifford Law Offices (the Clifford firm) to represent him 

and Elizabeth’s estate in a wrongful death action. Several months later, 

defendant Thomas K. Prindable, an attorney with the Clifford firm, wrote 

to Lopez, informing him that the firm was unable to continue representing 

him and the estate. Prindable’s letter incorrectly advised Lopez that the 

applicable statute of limitations was two years, when, in fact, it was only 

one year from the date of Elizabeth’s death. Ultimately, another attorney—

whom Lopez retained after the expiration of the one-year statute of 

limitations applicable to municipalities, but before the second anniversary 

of Elizabeth’s death—filed the wrongful death action. However, because 

the wrongful death action was filed after the expiration of the applicable 

statute of limitations, it was dismissed. 

The Clifford firm and Prindable (collectively, the Clifford defendants) . . . 

moved to dismiss the malpractice action . . . on the grounds that the 

wrongful death action was still viable when the Clifford firm ceased to 

represent the estate. The circuit court granted the motions to dismiss. For 

the reasons that follow, we reverse and remand. 

BACKGROUND 

In his August 19, 2003, complaint, Lopez alleged the following. Elizabeth 

died on February 20, 2001. Shortly thereafter, Lopez retained the Clifford 

firm “for the purpose of advising [him] of his legal rights.” At all pertinent 

times, Prindable was an employee, servant and/or agent of the Clifford firm 

and acting within the scope of his agency. On August 20, 2001, Prindable 

wrote to Lopez a letter which stated, in pertinent part: 

I am writing . . . to confirm our telephone conversation in [sic] 

August 14, 2001, wherein I informed you that Clifford Law Offices 

is unable to continue to assume professional responsibility on 

http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2007884235&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2007884235&HistoryType=F
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behalf of the Estate of your daughter, Elizabeth, as a result of her 

tragic death on February 20, 2001. This decision does not 

represent an opinion as to the merit of any cause of action the 

Estate may have. 

Please be advised that the statute of limitations in Illinois 

provides that a civil action to recover compensation for your 

daughter’s injuries must be filed within two years after the cause 

of action occurred. Therefore, should you decide to pursue this 

matter further, we respectfully suggest that you contact an 

attorney of your choice immediately so that the Estate’s legal 

rights may be fully protected. Do not delay. 

The letter was attached as an exhibit to the malpractice complaint. Lopez 

alleged that Prindable’s advice as to the statute of limitations, upon which 

he reasonably relied, was incorrect because the Rockford School District 

was a “local public entity” . . . and no civil action may be commenced 

against a “local public entity” after one year from the date of the injury. 

Lopez claimed that as a result of the Clifford defendants’ negligence, he 

and the estate irrevocably lost their rights of action, and had the wrongful 

death action not been aborted because of the statute of limitations defense, 

it would have succeeded on the merits. Although Lopez subsequently 

amended his complaint several times, these allegations remained 

unchanged throughout. 

The record shows that in September of 2001, shortly after the Clifford 

defendants terminated their attorney-client relationship with Lopez but 

before the one-year statute of limitations would have expired, Lopez 

consulted with another attorney, Joseph Loran, about representing him 

and the estate in the wrongful death action. By a letter dated October 5, 

2001, Loran declined to take the case. On March 22, 2002, a month after 

the one-year period of limitations expired, but almost a full year before a 

two-year period of limitations would have run, Lopez consulted yet another 

attorney regarding the wrongful death matter. That attorney informed 

Lopez that his previous attorney may have committed malpractice in 

letting the statute of limitations expire. The record indicates that Lopez 

did not consult any attorneys in the period between October 5, 2001, and 

March 22, 2002. 

In their motion to dismiss, the Clifford defendants urged that the 

malpractice action against them could not stand because they terminated 

their attorney-client relationship with Lopez within the one-year 

limitations period when the wrongful death action was still viable and, 

furthermore, Loran’s “intervention” within that one-year period 

extinguished any duty the Clifford defendants owed to Lopez. In support, 

among other things, the Clifford defendants attached Loran’s October 5, 

2001, letter to Lopez, wherein Loran stated, in pertinent part: 
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I have come to the conclusion that I do not believe I can accept 

representation of your daughter’s claim. Other attorney’s [sic] 

may feel differently and I encourage you to contact other lawyers. 

Please be advised that all lawsuits are limited by a period 

prescribed by statute. You need to have your daughter’s case filed 

within the applicable limitations period. If you do not do so, you 

may lose whatever rights you have to recovery. 

On . . . March 10, 2004, Lopez filed a second amended complaint, adding 

Loran and Loran’s firm as respondents. . . .  

To assist in formulating his response, Lopez moved to take a discovery 

deposition of Loran to determine whether an attorney-client relationship 

was ever undertaken by him. In the deposition, . . . Loran testified that he 

had met with Lopez on one occasion in September of 2001. During that 

meeting, Loran was trying to obtain an understanding of the facts 

surrounding Elizabeth’s death and did not discuss legal issues. At the end 

of the meeting, Loran told Lopez that he would contact Prindable in order 

to determine whether to undertake the representation of the Lopez family. 

After discussing the matter with Prindable, Loran decided not to take the 

Lopez case. According to Loran, he never entered into a retainer agreement 

with Lopez and did not ask for or obtain Elizabeth’s medical records or a 

coroner’s report. Nor did Loran open a file or assign a case number to the 

Lopez matter. After sending the October 5, 2001, letter, Loran had no 

further contact with Lopez. 

Loran’s account was corroborated by Lopez’s affidavit, which was also 

attached as an exhibit to the response to the motion to dismiss. In his 

affidavit, Lopez stated that Loran never said he would accept the matter 

and did not discuss the statute of limitations. Lopez additionally stated 

that had he known that the statute of limitations was one year, rather than 

two, he would have sought another attorney immediately after being 

turned down by Loran. 

Consequently, in his response to the Clifford defendants’ motion to dismiss, 

Lopez argued that the motion should be denied because Loran was never 

retained as an attorney in the wrongful death matter and, therefore, had 

no duty to correct the Clifford defendants’ incorrect advice. Lopez 

additionally asserted that Loran did not voluntarily undertake a duty to 

provide him legal advice and did not offer advice regarding the statute of 

limitations. Lopez therefore argued that Loran’s actions did not break the 

causal chain between the Clifford defendants’ negligence and the ultimate 

barring of the cause of action by the expiration of the statute of 

limitations. . . .  

The circuit court, however, agreed with the Clifford defendants that the 

legal malpractice claim against them could not stand because the wrongful 

death action was still viable when the attorney-client relationship between 
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them and Lopez came to an end. On April 12, 2004, the court granted the 

Clifford defendants’ motion to dismiss. . . .  

On June 23, 2004, Lopez timely filed a notice of appeal. . . .  

ANALYSIS 

On appeal, Lopez admits that his relationship with the Clifford firm was 

terminated when there were still six months left on the limitations period 

and that he subsequently consulted with Loran, who declined to take his 

case on October 5, 2001. Lopez, however, contends that none of these facts 

are proper grounds for dismissal since he reasonably relied on the advice 

in Prindable’s letter that the applicable statute of limitations was two 

years, and therefore Prindable’s advice was the proximate cause of his and 

the estate’s legal injuries. In response, the Clifford defendants argue that 

dismissal was proper for the following alternative reasons: (1) they 

withdrew when the action was still viable; (2) they should be absolved of 

liability because of Lopez’s intervening consultation with Loran; and (3) 

Lopez did not reasonably rely on Prindable’s statute of limitations advice. 

It is well established that the elements of a legal malpractice action in 

Illinois are: (1) the existence of an attorney-client relationship that 

establishes a duty on the part of the attorney; (2) a negligent act or 

omission constituting a breach of that duty; (3) proximate cause; and (4) 

damages. In a legal malpractice action, ordinary negligence principles 

apply. 

In the instant case, the Clifford defendants gave Lopez incorrect legal 

advice with respect to how much time he had left to file the wrongful death 

action. It is prima facie negligent conduct for an attorney to misadvise a 

client on such a settled point of law that can be looked up by the means of 

ordinary research techniques. In this context, we observe that such 

incorrect advice would undermine the client’s sense of urgency to seek 

replacement counsel and is likely to have much more dire consequences 

than no advice at all. It seems to be a matter of common sense that a person 

who was not lulled into a false sense that he had another year and a half 

to file his action would aggressively seek replacement counsel soon after 

being discharged as a client. 

The Clifford defendants, however, maintain, as they did below, that their 

alleged negligence would be of no consequence because Lopez’s wrongful 

death action was still viable at the time of the withdrawal. In support of 

this “viability” theory, they rely on a number of cases, all of which upheld 

summary disposition of a legal malpractice action. . . .  

[Defendants cited a number of cases to the court in which initial counsel 

was relieved of liability for malpractice when the client hired new counsel 

while the suit was still viable, and the successor attorney failed to correct 

the initial lawyer’s flawed pursuit of the claim.] 
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These cases fall into two categories. . . . The first category involved 

situations where the original attorney presumably breached his duty to the 

plaintiff. . . . However, the original attorney avoided liability because it was 

held that his negligence did not proximately cause the plaintiff’s loss, as a 

matter of law. . . . [In those cases,] the involvement of a successor attorney 

at the point where harm to the client’s cause of action could still be averted 

extinguished a malpractice action against the original negligent attorney. 

In the second category . . . it was held that the original attorney did not 

breach his duty of care in failing to file the plaintiff’s action because 

reasonable time remained to allow the plaintiff to find a replacement 

attorney who would file the case. In other words, the law did not impose a 

duty on the original attorney to file the plaintiff’s action under such 

circumstances. More importantly, it was never alleged . . . that the original 

attorney gave incorrect advice to the client, especially of the kind that 

would underplay the urgency of promptly obtaining replacement counsel. 

Here, on the other hand, although the Clifford defendants were not remiss 

in failing to file Lopez’s wrongful death action, they did impart incorrect 

legal advice to their client which may very well have contributed to his 

failure to timely retain successor counsel. Under the established negligence 

principles discussed earlier in this opinion, it is of no import that the breach 

of duty occurred in communicating with the client rather than with respect 

to the case itself. However, the line of reasoning employed in the first 

category of cases invokes the concept of superceding cause which breaks 

the chain of causation, so that a negligent actor is excused from liability. 

Accordingly, we must examine whether a superceding cause operated here, 

so as to cut off the liability of the Clifford defendants. 

Superceding cause and proximate cause are interrelated concepts. With 

regard to proximate cause, we ordinarily ask: “Was the defendant’s 

negligence a material and substantial element in bringing about the injury, 

and, if so, was the injury of the type that a reasonable person would see as 

a likely result of his or her conduct?” 

Where there are successive negligent actors, however, the negligence of the 

second actor, under certain circumstances, may be deemed a superceding 

cause relieving the original negligent actor of liability, as a matter of 

law. . . .  

Our prior cases . . . appear to have taken the position . . . that when the 

duty of care shifts from the original attorney to the successor, so does the 

liability, provided that the successor had the opportunity to undo or avert 

the harm precipitated by the actions or omissions of the original 

attorney. . . .  

[I]n this case no successor counsel was retained before the statute of 

limitations actually ran. While the Clifford defendants look to Lopez’s 

interim consultation with another attorney, Loran, that fact is of no avail 



SEC. B MALPRACTICE 11 
 

  

because Loran did not undertake any representation in the Lopez wrongful 

death matter. The cases relied upon by the Clifford defendants do not 

suggest that an attorney who declines to accept a case after a preliminary 

exploratory meeting with a prospective client assumes responsibility and 

corresponding liability for the preceding attorney’s mistakes. The Clifford 

defendants assert that “[a]t minimum, Loran, by declining the case after 

consultation, was responsible for advising Lopez as to the exact amount of 

time remaining on the limitations period.” We disagree with this 

proposition. We do not find any Illinois authority which would impose that 

burden upon an attorney on the strength of an exploratory meeting which 

did not result in an acceptance of the case. Nor can such cursory 

involvement suffice to be characterized as a superceding cause so as to 

relieve the original attorney of liability for his mistakes and shift it to the 

shoulders of the second attorney. Finally, we note that Loran’s generic 

advice to Lopez that “all lawsuits are limited by a period prescribed by 

statute” was not inconsistent with Prindable’s and could not have put 

Lopez on notice that a shorter period of limitations governed the wrongful 

death action—thereby breaking the chain of causation. 

In sum . . . Lopez did not retain a successor counsel until after the 

expiration of the statute of limitations, i.e., when the successor counsel 

could not have cured the problem created by the incorrect advice. This 

outcome, as discussed below, may well be attributable to Lopez’s reliance 

on Prindable’s very advice. 

For the foregoing reasons, since no superceding cause operated so as to 

defeat the Clifford defendants’ liability as a matter of law, proximate cause 

in the instant case should be decided not as a matter of law, but by a trier 

of fact. . . .  

The Clifford defendants argue that, intervening superceding cause aside, 

the complaint and external submissions fail to allege cause in fact because 

they “indisputably” establish that Lopez in no way relied on Prindable’s 

advice. Additionally, the Clifford defendants argue that Prindable’s 

contemporaneous advice to Lopez to “contact an attorney of your choice 

immediately. . . . Do not delay” was an antidote to the incorrect statute of 

limitations advice. It would seem that this latter argument goes to the 

reliance not being reasonable, as a matter of law. We disagree with both 

arguments. In his complaint, Lopez, as noted, alleged that he reasonably 

relied on the Clifford defendants’ advice. In addition, in his affidavit, Lopez 

stated: 

“If I had known the statute of limitations in my daughter’s case was one 

year, I would have obtained an attorney immediately after seeing Loran.” 

As discussed, Lopez’s reliance on Prindable’s parting advice was not 

unreasonable, as a matter of law. Whether Prindable’s advice, in its 

totality, gave Lopez an impression that he had 18 months, as opposed to 6, 
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to retain another attorney and file the wrongful death action is for the trier 

of fact. It would certainly not be unreasonable to conclude that although 

Lopez consulted with Loran within weeks of being dropped as a client by 

the Clifford firm, Prindable’s advice caused Lopez to delay making an 

appointment with another counsel after being turned down by Loran. . . . 

The complaint, together with the affidavit supporting its allegations, is 

sufficient to create questions of fact as to these issues. . . .  

Accordingly, because questions of fact exist as to causation, the dismissal 

of the Clifford defendants was improper. . . .  

NOTES 

1. What were the elements of Lopez’s malpractice claim? What was the 

attorney’s error here? To what standard of care were the lawyers here held? 

Was that a fair standard? 

2. Was Lopez a client of the Clifford firm? If not, why didn’t his malpractice 

claim fail as a matter of law? 

3. Why didn’t Lopez sue attorney Loran initially? Why wasn’t his 

consultation with Loran sufficient to create a superceding cause and relieve 

the Clifford firm of liability? 

4. At trial, what damages would Lopez be entitled to receive if he proved that 

the Clifford defendants committed malpractice? How would Lopez go about 

proving his damages case? What would the Clifford defendants be trying to 

prove in response to Lopez’s damages case? Is there anything strange about 

the way this plays out in the context of a malpractice case? 

5. The elephant in the room with regard to attorney malpractice is the 

existence of malpractice insurance. Only one U.S. jurisdiction—Oregon—

requires lawyers to obtain professional liability insurance. In the absence of a 

requirement, what percentage of lawyers do you suppose will carry insurance? 

It is hard to get good data about the percentage of insured (or uninsured) 

lawyers. A growing trend is to require lawyers to disclose whether they have 

malpractice coverage. Some states require that information to be disclosed 

directly to current or prospective clients, see, e.g., Pennsylvania Rule of 

Professional Conduct 1.4(c) (requiring written disclosure to clients if the 

lawyer does not have professional liability insurance meeting certain coverage 

limits), while others require that the information be disclosed as part of the 

periodic attorney registration process. Idaho Bar Commission Rule 302(a)(5). 

Many of these rules are based on the ABA’s Model Court Rule on Insurance 

Disclosure, though some jurisdictions have made regulations relating to 

insurance a provision of the disciplinary rules. The Model Court Rule does not 

require any particular level of insurance coverage; it simply requires a lawyer 

to certify “whether the lawyer is currently covered by professional liability 

insurance” and “intends to maintain insurance during the period of time the 

lawyer is engaged in the private practice of law.” Is a mandatory disclosure 

rule an effective way to compel lawyers to obtain insurance coverage? If a 

http://www.westlaw.com/find/default.wl?ft=L&docname=PASTRPCR1.4&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000775&wbtoolsId=PASTRPCR1.4&HistoryType=F
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jurisdiction is going to require disclosure, why not just require coverage? Most 

malpractice insurance is “claims made” insurance, which means that it covers 

only claims that are made during the policy period (or a period of retroactivity 

that is specified in the insurance contract). Since the fact that a lawyer has 

insurance at the moment the client engages him is irrelevant to whether he 

will have insurance at some point in the future when a claim arises, is a 

disclosure requirement inherently misleading? 

2. THE STANDARD OF CARE 

Courts differ in the way they define the standard of care to which an 

attorney should be held. One typical formulation is that the lawyer must 

exercise the care, skill and diligence commonly possessed and exercised by 

lawyers in the jurisdiction. Suppose you practice in a small town. Is the 

relevant standard of care the standard in your small town, or should the 

standard be more general? In Chapman v. Bearfield, 207 S.W.3d 736 (Tenn. 

2006), the defendant in a malpractice case claimed that summary judgment 

should be granted because the plaintiffs’ expert was not adequately 

familiar with “the professional standard of care required of attorneys in 

that part of east Tennessee” where the defendant practiced. Should that be 

the standard? What would the drawbacks and benefits be of such a 

standard? The court in Chapman adopted a statewide standard. 

How does the plaintiff prove that the attorney violated the standard of 

care? Ordinarily, through the testimony of an expert. As Mallen & Smith 

note, “The standard of care is predicated on the skill and care ordinarily 

exercised by lawyers, a measure rarely within the common knowledge of 

laypersons.” 4 Ronald E. Mallen & Jeffrey M. Smith, Legal Malpractice 

§ 33.17, at 1116 (2007). Some violations are so “egregious and extreme,” 

however, that the testimony of an expert may not be necessary. These 

include failing to communicate settlement offers to the client, or missing a 

statute of limitations. Id. at 1123–25. Was expert testimony required in the 

Lopez case? Why or why not? 

You might think that violation of a rule of professional responsibility 

would constitute a violation of the standard of care. But Paragraph [20] of 

the Scope Note to the Model Rules of Professional Conduct says no. 

“Violation of a Rule should not itself give rise to a cause of action against a 

lawyer nor should it create any presumption in such a case that a legal 

duty has been breached.” Why? According to the Note, “[t]he Rules are 

designed to provide guidance to lawyers and to provide a structure for 

regulating conduct through disciplinary agencies. They are not designed to 

be a basis for civil liability.” Is that persuasive? In other contexts, the 

violation of a statutory standard of due care is deemed negligence per se; 

why not in the context of the ethical rules? 

While the Rules are not dispositive, they are often relevant as evidence 

of the appropriate standard of care, and the Scope Note recognizes this: 

http://www.westlaw.com/find/default.wl?ft=Y&db=0004644&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2010586387&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2010586387&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004644&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2010586387&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2010586387&HistoryType=F
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http://www.westlaw.com/find/default.wl?cite=at+1116+(2007)&ft=Y&db=0184967&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C
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“[S]ince the Rules do establish standards of conduct by lawyers, a lawyer’s 

violation of a Rule may be evidence of breach of the applicable standard of 

conduct.” Scope Note to the Model Rules, paragraph [20]. 

C. INEFFECTIVE ASSISTANCE OF COUNSEL 

As the preceding section suggests, legal doctrine significantly 

constrains criminal defendants in securing civil judgments for damages 

from their attorneys for professional malpractice. But what happens to a 

defendant who has been convicted in part because of the incompetence of 

his lawyer? Even if he is not entitled to a damages remedy, is there any 

way he can obtain relief from his conviction? The Supreme Court addressed 

this issue in the following case. 

STRICKLAND V. WASHINGTON 
466 U.S. 668 (1984) 

JUSTICE O’CONNOR delivered the opinion of the Court. 

This case requires us to consider the proper standards for judging a 

criminal defendant’s contention that the Constitution requires a conviction 

or death sentence to be set aside because counsel’s assistance at the trial 

or sentencing was ineffective. 

I 

A 

During a 10-day period in September 1976, respondent planned and 

committed three groups of crimes, which included three brutal stabbing 

murders, torture, kidnaping, severe assaults, attempted murders, 

attempted extortion, and theft. After his two accomplices were arrested, 

respondent surrendered to police and voluntarily gave a lengthy statement 

confessing to the third of the criminal episodes. The State of Florida 

indicted respondent for kidnaping and murder and appointed an 

experienced criminal lawyer to represent him. 

Counsel actively pursued pretrial motions and discovery. He cut his efforts 

short, however, and he experienced a sense of hopelessness about the case, 

when he learned that, against his specific advice, respondent had also 

confessed to the first two murders. By the date set for trial, respondent was 

subject to indictment for three counts of first-degree murder and multiple 

counts of robbery, kidnaping for ransom, breaking and entering and 

assault, attempted murder, and conspiracy to commit robbery. Respondent 

waived his right to a jury trial, again acting against counsel’s advice, and 

pleaded guilty to all charges, including the three capital murder charges. 

In the plea colloquy, respondent told the trial judge that, although he had 

committed a string of burglaries, he had no significant prior criminal record 
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