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“[S]ince the Rules do establish standards of conduct by lawyers, a lawyer’s 

violation of a Rule may be evidence of breach of the applicable standard of 

conduct.” Scope Note to the Model Rules, paragraph [20]. 

C. INEFFECTIVE ASSISTANCE OF COUNSEL 

As the preceding section suggests, legal doctrine significantly 

constrains criminal defendants in securing civil judgments for damages 

from their attorneys for professional malpractice. But what happens to a 

defendant who has been convicted in part because of the incompetence of 

his lawyer? Even if he is not entitled to a damages remedy, is there any 

way he can obtain relief from his conviction? The Supreme Court addressed 

this issue in the following case. 

STRICKLAND V. WASHINGTON 
466 U.S. 668 (1984) 

JUSTICE O’CONNOR delivered the opinion of the Court. 

This case requires us to consider the proper standards for judging a 

criminal defendant’s contention that the Constitution requires a conviction 

or death sentence to be set aside because counsel’s assistance at the trial 

or sentencing was ineffective. 

I 

A 

During a 10-day period in September 1976, respondent planned and 

committed three groups of crimes, which included three brutal stabbing 

murders, torture, kidnaping, severe assaults, attempted murders, 

attempted extortion, and theft. After his two accomplices were arrested, 

respondent surrendered to police and voluntarily gave a lengthy statement 

confessing to the third of the criminal episodes. The State of Florida 

indicted respondent for kidnaping and murder and appointed an 

experienced criminal lawyer to represent him. 

Counsel actively pursued pretrial motions and discovery. He cut his efforts 

short, however, and he experienced a sense of hopelessness about the case, 

when he learned that, against his specific advice, respondent had also 

confessed to the first two murders. By the date set for trial, respondent was 

subject to indictment for three counts of first-degree murder and multiple 

counts of robbery, kidnaping for ransom, breaking and entering and 

assault, attempted murder, and conspiracy to commit robbery. Respondent 

waived his right to a jury trial, again acting against counsel’s advice, and 

pleaded guilty to all charges, including the three capital murder charges. 

In the plea colloquy, respondent told the trial judge that, although he had 

committed a string of burglaries, he had no significant prior criminal record 
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and that at the time of his criminal spree he was under extreme stress 

caused by his inability to support his family. He also stated, however, that 

he accepted responsibility for the crimes. The trial judge told respondent 

that he had “a great deal of respect for people who are willing to step 

forward and admit their responsibility” but that he was making no 

statement at all about his likely sentencing decision. 

Counsel advised respondent to invoke his right under Florida law to an 

advisory jury at his capital sentencing hearing. Respondent rejected the 

advice and waived the right. He chose instead to be sentenced by the trial 

judge without a jury recommendation. 

In preparing for the sentencing hearing, counsel spoke with respondent 

about his background. He also spoke on the telephone with respondent’s 

wife and mother, though he did not follow up on the one unsuccessful effort 

to meet with them. He did not otherwise seek out character witnesses for 

respondent. Nor did he request a psychiatric examination, since his 

conversations with his client gave no indication that respondent had 

psychological problems. 

Counsel decided not to present and hence not to look further for evidence 

concerning respondent’s character and emotional state. That decision 

reflected trial counsel’s sense of hopelessness about overcoming the 

evidentiary effect of respondent’s confessions to the gruesome crimes. It 

also reflected the judgment that it was advisable to rely on the plea 

colloquy for evidence about respondent’s background and about his claim 

of emotional stress: the plea colloquy communicated sufficient information 

about these subjects, and by forgoing the opportunity to present new 

evidence on these subjects, counsel prevented the State from cross-

examining respondent on his claim and from putting on psychiatric 

evidence of its own. 

Counsel also excluded from the sentencing hearing other evidence he 

thought was potentially damaging. He successfully moved to exclude 

respondent’s “rap sheet.” Because he judged that a presentence report 

might prove more detrimental than helpful, as it would have included 

respondent’s criminal history and thereby would have undermined the 

claim of no significant history of criminal activity, he did not request that 

one be prepared. 

At the sentencing hearing, counsel’s strategy was based primarily on the 

trial judge’s remarks at the plea colloquy as well as on his reputation as a 

sentencing judge who thought it important for a convicted defendant to own 

up to his crime. Counsel argued that respondent’s remorse and acceptance 

of responsibility justified sparing him from the death penalty. Counsel also 

argued that respondent had no history of criminal activity and that 

respondent committed the crimes under extreme mental or emotional 

disturbance, thus coming within the statutory list of mitigating 
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circumstances. He further argued that respondent should be spared death 

because he had surrendered, confessed, and offered to testify against a 

codefendant and because respondent was fundamentally a good person who 

had briefly gone badly wrong in extremely stressful circumstances. The 

State put on evidence and witnesses largely for the purpose of describing 

the details of the crimes. Counsel did not cross-examine the medical 

experts who testified about the manner of death of respondent’s victims. 

The trial judge found several aggravating circumstances with respect to 

each of the three murders. He found that all three murders were especially 

heinous, atrocious, and cruel, all involving repeated stabbings. All three 

murders were committed in the course of at least one other dangerous and 

violent felony, and since all involved robbery, the murders were for 

pecuniary gain. All three murders were committed to avoid arrest for the 

accompanying crimes and to hinder law enforcement. In the course of one 

of the murders, respondent knowingly subjected numerous persons to a 

grave risk of death by deliberately stabbing and shooting the murder 

victim’s sisters-in-law, who sustained severe—in one case, ultimately 

fatal—injuries. 

With respect to mitigating circumstances, the trial judge made the same 

findings for all three capital murders. First, although there was no 

admitted evidence of prior convictions, respondent had stated that he had 

engaged in a course of stealing. In any case, even if respondent had no 

significant history of criminal activity, the aggravating circumstances 

“would still clearly far outweigh” that mitigating factor. Second, the judge 

found that, during all three crimes, respondent was not suffering from 

extreme mental or emotional disturbance and could appreciate the 

criminality of his acts. Third, none of the victims was a participant in, or 

consented to, respondent’s conduct. Fourth, respondent’s participation in 

the crimes was neither minor nor the result of duress or domination by an 

accomplice. Finally, respondent’s age (26) could not be considered a factor 

in mitigation, especially when viewed in light of respondent’s planning of 

the crimes and disposition of the proceeds of the various accompanying 

thefts. 

In short, the trial judge found numerous aggravating circumstances and no 

(or a single comparatively insignificant) mitigating circumstance. With 

respect to each of the three convictions for capital murder, the trial judge 

concluded: “A careful consideration of all matters presented to the court 

impels the conclusion that there are insufficient mitigating circumstances 

. . . to outweigh the aggravating circumstances.” He therefore sentenced 

respondent to death on each of the three counts of murder and to prison 

terms for the other crimes. The Florida Supreme Court upheld the 

convictions and sentences on direct appeal. 
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B 

Respondent subsequently sought collateral relief in state court on 

numerous grounds, among them that counsel had rendered ineffective 

assistance at the sentencing proceeding. Respondent challenged counsel’s 

assistance in six respects. He asserted that counsel was ineffective because 

he failed to move for a continuance to prepare for sentencing, to request a 

psychiatric report, to investigate and present character witnesses, to seek 

a presentence investigation report, to present meaningful arguments to the 

sentencing judge, and to investigate the medical examiner’s reports or 

cross-examine the medical experts. In support of the claim, respondent 

submitted 14 affidavits from friends, neighbors, and relatives stating that 

they would have testified if asked to do so. He also submitted one 

psychiatric report and one psychological report stating that respondent, 

though not under the influence of extreme mental or emotional 

disturbance, was “chronically frustrated and depressed because of his 

economic dilemma” at the time of his crimes. 

The trial court denied relief without an evidentiary hearing, finding that 

the record evidence conclusively showed that the ineffectiveness claim was 

meritless. Four of the assertedly prejudicial errors required little 

discussion. First, there were no grounds to request a continuance, so there 

was no error in not requesting one when respondent pleaded guilty. Second, 

failure to request a presentence investigation was not a serious error 

because the trial judge had discretion not to grant such a request and 

because any presentence investigation would have resulted in admission of 

respondent’s “rap sheet” and thus would have undermined his assertion of 

no significant history of criminal activity. Third, the argument and 

memorandum given to the sentencing judge were “admirable” in light of 

the overwhelming aggravating circumstances and absence of mitigating 

circumstances. Fourth, there was no error in failure to examine the medical 

examiner’s reports or to cross-examine the medical witnesses testifying on 

the manner of death of respondent’s victims, since respondent admitted 

that the victims died in the ways shown by the unchallenged medical 

evidence. 

The trial court dealt at greater length with the two other bases for the 

ineffectiveness claim. The court pointed out that a psychiatric examination 

of respondent was conducted by state order soon after respondent’s initial 

arraignment. That report states that there was no indication of major 

mental illness at the time of the crimes. Moreover, both the reports 

submitted in the collateral proceeding state that, although respondent was 

“chronically frustrated and depressed because of his economic dilemma,” 

he was not under the influence of extreme mental or emotional 

disturbance. All three reports thus directly undermine the contention made 

at the sentencing hearing that respondent was suffering from extreme 

mental or emotional disturbance during his crime spree. Accordingly, 
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counsel could reasonably decide not to seek psychiatric reports; indeed, by 

relying solely on the plea colloquy to support the emotional disturbance 

contention, counsel denied the State an opportunity to rebut his claim with 

psychiatric testimony. In any event, the aggravating circumstances were 

so overwhelming that no substantial prejudice resulted from the absence 

at sentencing of the psychiatric evidence offered in the collateral attack. 

The court rejected the challenge to counsel’s failure to develop and to 

present character evidence for much the same reasons. The affidavits 

submitted in the collateral proceeding showed nothing more than that 

certain persons would have testified that respondent was basically a good 

person who was worried about his family’s financial problems. Respondent 

himself had already testified along those lines at the plea colloquy. 

Moreover, respondent’s admission of a course of stealing rebutted many of 

the factual allegations in the affidavits. For those reasons, and because the 

sentencing judge had stated that the death sentence would be appropriate 

even if respondent had no significant prior criminal history, no substantial 

prejudice resulted from the absence at sentencing of the character evidence 

offered in the collateral attack. . . .  

[T]he trial court concluded that respondent had not shown that counsel’s 

assistance reflected any substantial and serious deficiency measurably 

below that of competent counsel that was likely to have affected the 

outcome of the sentencing proceeding. The court specifically found: “[A]s a 

matter of law, the record affirmatively demonstrates beyond any doubt that 

even if [counsel] had done each of the . . . things [that respondent alleged 

counsel had failed to do] at the time of sentencing, there is not even the 

remotest chance that the outcome would have been any different. The plain 

fact is that the aggravating circumstances proved in this case were 

completely overwhelming. . . . ” 

The Florida Supreme Court affirmed the denial of relief. . . .  

C 

Respondent next filed a petition for a writ of habeas corpus in the United 

States District Court for the Southern District of Florida. He advanced 

numerous grounds for relief, among them ineffective assistance of counsel 

based on the same errors, except for the failure to move for a continuance, 

as those he had identified in state court. The District Court held an 

evidentiary hearing. . . .  

On the legal issue of ineffectiveness, the District Court concluded that, 

although trial counsel made errors in judgment in failing to investigate 

nonstatutory mitigating evidence further than he did, no prejudice to 

respondent’s sentence resulted from any such error in judgment. . . . [T]he 

District Court concluded that “there does not appear to be a likelihood, or 

even a significant possibility,” that any errors of trial counsel had affected 
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the outcome of the sentencing proceeding. The District Court went on to 

reject all of respondent’s other grounds for relief. . . .  

[After a complex procedural history, the en banc Court of Appeals 

remanded the case for consideration in light of its newly announced 

standards for deciding claims of ineffective assistance of counsel.] 

D 

. . . The petition presents a type of Sixth Amendment claim that this Court 

has not previously considered in any generality. . . . [T]he Court has never 

directly and fully addressed a claim of “actual ineffectiveness” of counsel’s 

assistance in a case going to trial. 

For these reasons, we granted certiorari to consider the standards by which 

to judge a contention that the Constitution requires that a criminal 

judgment be overturned because of the actual ineffective assistance of 

counsel. . . .  

II 

In a long line of cases . . . this Court has recognized that the Sixth 

Amendment right to counsel exists, and is needed, in order to protect the 

fundamental right to a fair trial. The Constitution guarantees a fair trial 

through the Due Process Clauses, but it defines the basic elements of a fair 

trial largely through the several provisions of the Sixth Amendment, 

including the Counsel Clause: 

In all criminal prosecutions, the accused shall enjoy the right to a 

speedy and public trial, by an impartial jury of the State and 

district wherein the crime shall have been committed, which 

district shall have been previously ascertained by law, and to be 

informed of the nature and cause of the accusation; to be 

confronted with the witnesses against him; to have compulsory 

process for obtaining witnesses in his favor, and to have the 

Assistance of Counsel for his defence. 

Thus, a fair trial is one in which evidence subject to adversarial testing is 

presented to an impartial tribunal for resolution of issues defined in 

advance of the proceeding. The right to counsel plays a crucial role in the 

adversarial system embodied in the Sixth Amendment, since access to 

counsel’s skill and knowledge is necessary to accord defendants the “ample 

opportunity to meet the case of the prosecution” to which they are entitled. 

Because of the vital importance of counsel’s assistance, this Court has held 

that, with certain exceptions, a person accused of a federal or state crime 

has the right to have counsel appointed if retained counsel cannot be 

obtained. That a person who happens to be a lawyer is present at trial 

alongside the accused, however, is not enough to satisfy the constitutional 

command. The Sixth Amendment recognizes the right to the assistance of 



20 THE DUTY OF COMPETENCE CH. 4 
 

  

counsel because it envisions counsel’s playing a role that is critical to the 

ability of the adversarial system to produce just results. An accused is 

entitled to be assisted by an attorney, whether retained or appointed, who 

plays the role necessary to ensure that the trial is fair. 

For that reason, the Court has recognized that “the right to counsel is the 

right to the effective assistance of counsel.” Government violates the right 

to effective assistance when it interferes in certain ways with the ability of 

counsel to make independent decisions about how to conduct the defense. 

Counsel, however, can also deprive a defendant of the right to effective 

assistance, simply by failing to render “adequate legal assistance.” 

The Court has not elaborated on the meaning of the constitutional 

requirement of effective assistance in the latter class of cases—that is, 

those presenting claims of “actual ineffectiveness.” In giving meaning to 

the requirement, however, we must take its purpose—to ensure a fair 

trial—as the guide. The benchmark for judging any claim of ineffectiveness 

must be whether counsel’s conduct so undermined the proper functioning 

of the adversarial process that the trial cannot be relied on as having 

produced a just result. 

The same principle applies to a capital sentencing proceeding such as that 

provided by Florida law. A capital sentencing proceeding like the one 

involved in this case . . . is sufficiently like a trial in its adversarial format 

and in the existence of standards for decision that counsel’s role in the 

proceeding is comparable to counsel’s role at trial—to ensure that the 

adversarial testing process works to produce a just result under the 

standards governing decision. For purposes of describing counsel’s duties, 

therefore, Florida’s capital sentencing proceeding need not be 

distinguished from an ordinary trial. 

III 

A convicted defendant’s claim that counsel’s assistance was so defective as 

to require reversal of a conviction or death sentence has two components. 

First, the defendant must show that counsel’s performance was deficient. 

This requires showing that counsel made errors so serious that counsel was 

not functioning as the “counsel” guaranteed the defendant by the Sixth 

Amendment. Second, the defendant must show that the deficient 

performance prejudiced the defense. This requires showing that counsel’s 

errors were so serious as to deprive the defendant of a fair trial, a trial 

whose result is reliable. Unless a defendant makes both showings, it cannot 

be said that the conviction or death sentence resulted from a breakdown in 

the adversary process that renders the result unreliable. 

A 

As all the Federal Courts of Appeals have now held, the proper standard 

for attorney performance is that of reasonably effective assistance. . . . 
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When a convicted defendant complains of the ineffectiveness of counsel’s 

assistance, the defendant must show that counsel’s representation fell 

below an objective standard of reasonableness. 

More specific guidelines are not appropriate. The Sixth Amendment refers 

simply to “counsel,” not specifying particular requirements of effective 

assistance. It relies instead on the legal profession’s maintenance of 

standards sufficient to justify the law’s presumption that counsel will fulfill 

the role in the adversary process that the Amendment envisions. The 

proper measure of attorney performance remains simply reasonableness 

under prevailing professional norms. 

Representation of a criminal defendant entails certain basic duties. 

Counsel’s function is to assist the defendant, and hence counsel owes the 

client a duty of loyalty, a duty to avoid conflicts of interest. From counsel’s 

function as assistant to the defendant derive the overarching duty to 

advocate the defendant’s cause and the more particular duties to consult 

with the defendant on important decisions and to keep the defendant 

informed of important developments in the course of the prosecution. 

Counsel also has a duty to bring to bear such skill and knowledge as will 

render the trial a reliable adversarial testing process. 

These basic duties neither exhaustively define the obligations of counsel 

nor form a checklist for judicial evaluation of attorney performance. In any 

case presenting an ineffectiveness claim, the performance inquiry must be 

whether counsel’s assistance was reasonable considering all the 

circumstances. Prevailing norms of practice as reflected in American Bar 

Association standards and the like, e.g., ABA Standards for Criminal 

Justice 4–1.1 to 4–8.6 (2d ed. 1980) (“The Defense Function”), are guides to 

determining what is reasonable, but they are only guides. No particular set 

of detailed rules for counsel’s conduct can satisfactorily take account of the 

variety of circumstances faced by defense counsel or the range of legitimate 

decisions regarding how best to represent a criminal defendant. Any such 

set of rules would interfere with the constitutionally protected 

independence of counsel and restrict the wide latitude counsel must have 

in making tactical decisions. . . . Moreover, the purpose of the effective 

assistance guarantee of the Sixth Amendment is not to improve the quality 

of legal representation, although that is a goal of considerable importance 

to the legal system. The purpose is simply to ensure that criminal 

defendants receive a fair trial. 

Judicial scrutiny of counsel’s performance must be highly deferential. It is 

all too tempting for a defendant to second-guess counsel’s assistance after 

conviction or adverse sentence, and it is all too easy for a court, examining 

counsel’s defense after it has proved unsuccessful, to conclude that a 

particular act or omission of counsel was unreasonable. A fair assessment 

of attorney performance requires that every effort be made to eliminate the 
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distorting effects of hindsight, to reconstruct the circumstances of counsel’s 

challenged conduct, and to evaluate the conduct from counsel’s perspective 

at the time. Because of the difficulties inherent in making the evaluation, 

a court must indulge a strong presumption that counsel’s conduct falls 

within the wide range of reasonable professional assistance; that is, the 

defendant must overcome the presumption that, under the circumstances, 

the challenged action “might be considered sound trial strategy.” There are 

countless ways to provide effective assistance in any given case. Even the 

best criminal defense attorneys would not defend a particular client in the 

same way. 

The availability of intrusive post-trial inquiry into attorney performance or 

of detailed guidelines for its evaluation would encourage the proliferation 

of ineffectiveness challenges. Criminal trials resolved unfavorably to the 

defendant would increasingly come to be followed by a second trial, this one 

of counsel’s unsuccessful defense. Counsel’s performance and even 

willingness to serve could be adversely affected. Intensive scrutiny of 

counsel and rigid requirements for acceptable assistance could dampen the 

ardor and impair the independence of defense counsel, discourage the 

acceptance of assigned cases, and undermine the trust between attorney 

and client. 

Thus, a court deciding an actual ineffectiveness claim must judge the 

reasonableness of counsel’s challenged conduct on the facts of the 

particular case, viewed as of the time of counsel’s conduct. A convicted 

defendant making a claim of ineffective assistance must identify the acts 

or omissions of counsel that are alleged not to have been the result of 

reasonable professional judgment. The court must then determine 

whether, in light of all the circumstances, the identified acts or omissions 

were outside the wide range of professionally competent assistance. In 

making that determination, the court should keep in mind that counsel’s 

function, as elaborated in prevailing professional norms, is to make the 

adversarial testing process work in the particular case. At the same time, 

the court should recognize that counsel is strongly presumed to have 

rendered adequate assistance and made all significant decisions in the 

exercise of reasonable professional judgment. 

These standards require no special amplification in order to define 

counsel’s duty to investigate, the duty at issue in this case. As the Court of 

Appeals concluded, strategic choices made after thorough investigation of 

law and facts relevant to plausible options are virtually unchallengeable; 

and strategic choices made after less than complete investigation are 

reasonable precisely to the extent that reasonable professional judgments 

support the limitations on investigation. In other words, counsel has a duty 

to make reasonable investigations or to make a reasonable decision that 

makes particular investigations unnecessary. In any ineffectiveness case, 

a particular decision not to investigate must be directly assessed for 
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reasonableness in all the circumstances, applying a heavy measure of 

deference to counsel’s judgments. 

The reasonableness of counsel’s actions may be determined or substantially 

influenced by the defendant’s own statements or actions. Counsel’s actions 

are usually based, quite properly, on informed strategic choices made by 

the defendant and on information supplied by the defendant. In particular, 

what investigation decisions are reasonable depends critically on such 

information. For example, when the facts that support a certain potential 

line of defense are generally known to counsel because of what the 

defendant has said, the need for further investigation may be considerably 

diminished or eliminated altogether. And when a defendant has given 

counsel reason to believe that pursuing certain investigations would be 

fruitless or even harmful, counsel’s failure to pursue those investigations 

may not later be challenged as unreasonable. In short, inquiry into 

counsel’s conversations with the defendant may be critical to a proper 

assessment of counsel’s investigation decisions, just as it may be critical to 

a proper assessment of counsel’s other litigation decisions. 

B 

An error by counsel, even if professionally unreasonable, does not warrant 

setting aside the judgment of a criminal proceeding if the error had no 

effect on the judgment. The purpose of the Sixth Amendment guarantee of 

counsel is to ensure that a defendant has the assistance necessary to justify 

reliance on the outcome of the proceeding. Accordingly, any deficiencies in 

counsel’s performance must be prejudicial to the defense in order to 

constitute ineffective assistance under the Constitution. 

In certain Sixth Amendment contexts, prejudice is presumed. Actual or 

constructive denial of the assistance of counsel altogether is legally 

presumed to result in prejudice. So are various kinds of state interference 

with counsel’s assistance. Prejudice in these circumstances is so likely that 

case-by-case inquiry into prejudice is not worth the cost. Moreover, such 

circumstances involve impairments of the Sixth Amendment right that are 

easy to identify and, for that reason and because the prosecution is directly 

responsible, easy for the government to prevent. 

One type of actual ineffectiveness claim warrants a similar, though more 

limited, presumption of prejudice. In Cuyler v. Sullivan, 446 U.S. 335, 345–

350 (1980), the Court held that prejudice is presumed when counsel is 

burdened by an actual conflict of interest. In those circumstances, counsel 

breaches the duty of loyalty, perhaps the most basic of counsel’s duties. 

Moreover, it is difficult to measure the precise effect on the defense of 

representation corrupted by conflicting interests. Given the obligation of 

counsel to avoid conflicts of interest and the ability of trial courts to make 

early inquiry in certain situations likely to give rise to conflicts, it is 

reasonable for the criminal justice system to maintain a fairly rigid rule of 
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presumed prejudice for conflicts of interest. Even so, the rule is not quite 

the per se rule of prejudice that exists for the Sixth Amendment claims 

mentioned above. Prejudice is presumed only if the defendant 

demonstrates that counsel “actively represented conflicting interests” and 

that “an actual conflict of interest adversely affected his lawyer’s 

performance.” 

Conflict of interest claims aside, actual ineffectiveness claims alleging a 

deficiency in attorney performance are subject to a general requirement 

that the defendant affirmatively prove prejudice. The government is not 

responsible for, and hence not able to prevent, attorney errors that will 

result in reversal of a conviction or sentence. Attorney errors come in an 

infinite variety and are as likely to be utterly harmless in a particular case 

as they are to be prejudicial. They cannot be classified according to 

likelihood of causing prejudice. Nor can they be defined with sufficient 

precision to inform defense attorneys correctly just what conduct to avoid. 

Representation is an art, and an act or omission that is unprofessional in 

one case may be sound or even brilliant in another. Even if a defendant 

shows that particular errors of counsel were unreasonable, therefore, the 

defendant must show that they actually had an adverse effect on the 

defense. 

It is not enough for the defendant to show that the errors had some 

conceivable effect on the outcome of the proceeding. Virtually every act or 

omission of counsel would meet that test, and not every error that 

conceivably could have influenced the outcome undermines the reliability 

of the result of the proceeding. Respondent suggests requiring a showing 

that the errors “impaired the presentation of the defense.” That standard, 

however, provides no workable principle. Since any error, if it is indeed an 

error, “impairs” the presentation of the defense, the proposed standard is 

inadequate because it provides no way of deciding what impairments are 

sufficiently serious to warrant setting aside the outcome of the proceeding. 

On the other hand, we believe that a defendant need not show that 

counsel’s deficient conduct more likely than not altered the outcome in the 

case. This outcome-determinative standard has several strengths. It 

defines the relevant inquiry in a way familiar to courts, though the inquiry, 

as is inevitable, is anything but precise. The standard also reflects the 

profound importance of finality in criminal proceedings. Moreover, it 

comports with the widely used standard for assessing motions for new trial 

based on newly discovered evidence. Nevertheless, the standard is not 

quite appropriate. . . .  

[T]he appropriate test for prejudice finds its roots in the test for materiality 

of exculpatory information not disclosed to the defense by the prosecution, 

and in the test for materiality of testimony made unavailable to the defense 

by Government deportation of a witness. The defendant must show that 
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there is a reasonable probability that, but for counsel’s unprofessional 

errors, the result of the proceeding would have been different. A reasonable 

probability is a probability sufficient to undermine confidence in the 

outcome. 

In making the determination whether the specified errors resulted in the 

required prejudice, a court should presume, absent challenge to the 

judgment on grounds of evidentiary insufficiency, that the judge or jury 

acted according to law. An assessment of the likelihood of a result more 

favorable to the defendant must exclude the possibility of arbitrariness, 

whimsy, caprice, “nullification,” and the like. A defendant has no 

entitlement to the luck of a lawless decisionmaker, even if a lawless 

decision cannot be reviewed. The assessment of prejudice should proceed 

on the assumption that the decisionmaker is reasonably, conscientiously, 

and impartially applying the standards that govern the decision. . . .  

The governing legal standard plays a critical role in defining the question 

to be asked in assessing the prejudice from counsel’s errors. When a 

defendant challenges a conviction, the question is whether there is a 

reasonable probability that, absent the errors, the factfinder would have 

had a reasonable doubt respecting guilt. When a defendant challenges a 

death sentence such as the one at issue in this case, the question is whether 

there is a reasonable probability that, absent the errors, the sentencer—

including an appellate court, to the extent it independently reweighs the 

evidence—would have concluded that the balance of aggravating and 

mitigating circumstances did not warrant death. 

IV 

. . . Although we have discussed the performance component of an 

ineffectiveness claim prior to the prejudice component, there is no reason 

for a court deciding an ineffective assistance claim to approach the inquiry 

in the same order or even to address both components of the inquiry if the 

defendant makes an insufficient showing on one. In particular, a court need 

not determine whether counsel’s performance was deficient before 

examining the prejudice suffered by the defendant as a result of the alleged 

deficiencies. The object of an ineffectiveness claim is not to grade counsel’s 

performance. If it is easier to dispose of an ineffectiveness claim on the 

ground of lack of sufficient prejudice, which we expect will often be so, that 

course should be followed. Courts should strive to ensure that 

ineffectiveness claims not become so burdensome to defense counsel that 

the entire criminal justice system suffers as a result. 

V 

Having articulated general standards for judging ineffectiveness claims, 

we think it useful to apply those standards to the facts of this case in order 

to illustrate the meaning of the general principles. The record makes it 

possible to do so. . . .  
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Application of the governing principles is not difficult in this case. The facts 

as described above make clear that the conduct of respondent’s counsel at 

and before respondent’s sentencing proceeding cannot be found 

unreasonable. They also make clear that, even assuming the challenged 

conduct of counsel was unreasonable, respondent suffered insufficient 

prejudice to warrant setting aside his death sentence. 

With respect to the performance component, the record shows that 

respondent’s counsel made a strategic choice to argue for the extreme 

emotional distress mitigating circumstance and to rely as fully as possible 

on respondent’s acceptance of responsibility for his crimes. Although 

counsel understandably felt hopeless about respondent’s prospects, 

nothing in the record indicates . . . that counsel’s sense of hopelessness 

distorted his professional judgment. Counsel’s strategy choice was well 

within the range of professionally reasonable judgments, and the decision 

not to seek more character or psychological evidence than was already in 

hand was likewise reasonable. 

The trial judge’s views on the importance of owning up to one’s crimes were 

well known to counsel. The aggravating circumstances were utterly 

overwhelming. Trial counsel could reasonably surmise from his 

conversations with respondent that character and psychological evidence 

would be of little help. Respondent had already been able to mention at the 

plea colloquy the substance of what there was to know about his financial 

and emotional troubles. Restricting testimony on respondent’s character to 

what had come in at the plea colloquy ensured that contrary character and 

psychological evidence and respondent’s criminal history, which counsel 

had successfully moved to exclude, would not come in. On these facts, there 

can be little question, even without application of the presumption of 

adequate performance, that trial counsel’s defense, though unsuccessful, 

was the result of reasonable professional judgment. 

With respect to the prejudice component, the lack of merit of respondent’s 

claim is even more stark. The evidence that respondent says his trial 

counsel should have offered at the sentencing hearing would barely have 

altered the sentencing profile presented to the sentencing judge. As the 

state courts and District Court found, at most this evidence shows that 

numerous people who knew respondent thought he was generally a good 

person and that a psychiatrist and a psychologist believed he was under 

considerable emotional stress that did not rise to the level of extreme 

disturbance. Given the overwhelming aggravating factors, there is no 

reasonable probability that the omitted evidence would have changed the 

conclusion that the aggravating circumstances outweighed the mitigating 

circumstances and, hence, the sentence imposed. Indeed, admission of the 

evidence respondent now offers might even have been harmful to his case: 

his “rap sheet” would probably have been admitted into evidence, and the 

psychological reports would have directly contradicted respondent’s claim 
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that the mitigating circumstance of extreme emotional disturbance applied 

to his case. . . .  

Failure to make the required showing of either deficient performance or 

sufficient prejudice defeats the ineffectiveness claim. Here there is a double 

failure. More generally, respondent has made no showing that the justice 

of his sentence was rendered unreliable by a breakdown in the adversary 

process caused by deficiencies in counsel’s assistance. Respondent’s 

sentencing proceeding was not fundamentally unfair. 

We conclude, therefore, that the District Court properly declined to issue a 

writ of habeas corpus. The judgment of the Court of Appeals is accordingly 

Reversed. 

JUSTICE MARSHALL, dissenting. 

The Sixth and Fourteenth Amendments guarantee a person accused of a 

crime the right to the aid of a lawyer in preparing and presenting his 

defense. It has long been settled that “the right to counsel is the right to 

the effective assistance of counsel.” McMann v. Richardson, 397 U.S. 759, 

771, n. 14 (1970). The state and lower federal courts have developed 

standards for distinguishing effective from inadequate assistance. Today, 

for the first time, this Court attempts to synthesize and clarify those 

standards. For the most part, the majority’s efforts are unhelpful. Neither 

of its two principal holdings seems to me likely to improve the adjudication 

of Sixth Amendment claims. And, in its zeal to survey comprehensively this 

field of doctrine, the majority makes many other generalizations and 

suggestions that I find unacceptable. Most importantly, the majority fails 

to take adequate account of the fact that the locus of this case is a capital 

sentencing proceeding. Accordingly, I join neither the Court’s opinion nor 

its judgment. 

I 

The opinion of the Court revolves around two holdings. First, the majority 

ties the constitutional minima of attorney performance to a simple 

“standard of reasonableness.” Second, the majority holds that only an error 

of counsel that has sufficient impact on a trial to “undermine confidence in 

the outcome” is grounds for overturning a conviction. I disagree with both 

of these rulings. 

A 

My objection to the performance standard adopted by the Court is that it 

is so malleable that, in practice, it will either have no grip at all or will 

yield excessive variation in the manner in which the Sixth Amendment is 

interpreted and applied by different courts. To tell lawyers and the lower 

courts that counsel for a criminal defendant must behave “reasonably” and 

must act like “a reasonably competent attorney,” is to tell them almost 

http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1970134220&fn=_top&referenceposition=771&findtype=Y&vr=2.0&db=0000780&wbtoolsId=1970134220&HistoryType=F
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nothing. In essence, the majority has instructed judges called upon to 

assess claims of ineffective assistance of counsel to advert to their own 

intuitions regarding what constitutes “professional” representation, and 

has discouraged them from trying to develop more detailed standards 

governing the performance of defense counsel. In my view, the Court has 

thereby not only abdicated its own responsibility to interpret the 

Constitution, but also impaired the ability of the lower courts to exercise 

theirs. 

The majority defends its refusal to adopt more specific standards primarily 

on the ground that “[n]o particular set of detailed rules for counsel’s 

conduct can satisfactorily take account of the variety of circumstances 

faced by defense counsel or the range of legitimate decisions regarding how 

best to represent a criminal defendant.” I agree that counsel must be 

afforded “wide latitude” when making “tactical decisions” regarding trial 

strategy, but many aspects of the job of a criminal defense attorney are 

more amenable to judicial oversight. For example, much of the work 

involved in preparing for a trial, applying for bail, conferring with one’s 

client, making timely objections to significant, arguably erroneous rulings 

of the trial judge, and filing a notice of appeal if there are colorable grounds 

therefor could profitably be made the subject of uniform standards. . . .  

B 

I object to the prejudice standard adopted by the Court for two independent 

reasons. First, it is often very difficult to tell whether a defendant convicted 

after a trial in which he was ineffectively represented would have fared 

better if his lawyer had been competent. Seemingly impregnable cases can 

sometimes be dismantled by good defense counsel. On the basis of a cold 

record, it may be impossible for a reviewing court confidently to ascertain 

how the government’s evidence and arguments would have stood up 

against rebuttal and cross-examination by a shrewd, well-prepared lawyer. 

The difficulties of estimating prejudice after the fact are exacerbated by the 

possibility that evidence of injury to the defendant may be missing from 

the record precisely because of the incompetence of defense counsel. In view 

of all these impediments to a fair evaluation of the probability that the 

outcome of a trial was affected by ineffectiveness of counsel, it seems to me 

senseless to impose on a defendant whose lawyer has been shown to have 

been incompetent the burden of demonstrating prejudice. 

Second and more fundamentally, the assumption on which the Court’s 

holding rests is that the only purpose of the constitutional guarantee of 

effective assistance of counsel is to reduce the chance that innocent persons 

will be convicted. In my view, the guarantee also functions to ensure that 

convictions are obtained only through fundamentally fair procedures. The 

majority contends that the Sixth Amendment is not violated when a 

manifestly guilty defendant is convicted after a trial in which he was 
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represented by a manifestly ineffective attorney. I cannot agree. Every 

defendant is entitled to a trial in which his interests are vigorously and 

conscientiously advocated by an able lawyer. A proceeding in which the 

defendant does not receive meaningful assistance in meeting the forces of 

the State does not, in my opinion, constitute due process. . . .  

II 

Even if I were inclined to join the majority’s two central holdings, I could 

not abide the manner in which the majority elaborates upon its rulings. 

Particularly regrettable are the majority’s discussion of the “presumption” 

of reasonableness to be accorded lawyers’ decisions and its attempt to 

prejudge the merits of claims previously rejected by lower courts using 

different legal standards. 

A 

In defining the standard of attorney performance required by the 

Constitution, the majority appropriately notes that many problems 

confronting criminal defense attorneys admit of “a range of legitimate” 

responses. And the majority properly cautions courts, when reviewing a 

lawyer’s selection amongst a set of options, to avoid the hubris of hindsight. 

The majority goes on, however, to suggest that reviewing courts should 

“indulge a strong presumption that counsel’s conduct” was constitutionally 

acceptable, and should “appl[y] a heavy measure of deference to counsel’s 

judgments.” 

I am not sure what these phrases mean, and I doubt that they will be self-

explanatory to lower courts. If they denote nothing more than that a 

defendant claiming he was denied effective assistance of counsel has the 

burden of proof, I would agree. But the adjectives “strong” and “heavy” 

might be read as imposing upon defendants an unusually weighty burden 

of persuasion. If that is the majority’s intent, I must respectfully dissent. 

The range of acceptable behavior defined by “prevailing professional 

norms,” seems to me sufficiently broad to allow defense counsel the 

flexibility they need in responding to novel problems of trial strategy. To 

afford attorneys more latitude, by “strongly presuming” that their behavior 

will fall within the zone of reasonableness, is covertly to legitimate 

convictions and sentences obtained on the basis of incompetent conduct by 

defense counsel. . . .  

IV 

The views expressed in the preceding section oblige me to dissent from the 

majority’s disposition of the case before us. It is undisputed that 

respondent’s trial counsel made virtually no investigation of the possibility 

of obtaining testimony from respondent’s relatives, friends, or former 

employers pertaining to respondent’s character or background. Had 

counsel done so, he would have found several persons willing and able to 
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testify that, in their experience, respondent was a responsible, non-violent 

man, devoted to his family, and active in the affairs of his church. 

Respondent contends that his lawyer could have and should have used that 

testimony to “humanize” respondent, to counteract the impression 

conveyed by the trial that he was little more than a cold-blooded killer. Had 

this evidence been admitted, respondent argues, his chances of obtaining a 

life sentence would have been significantly better. 

Measured against the standards outlined above, respondent’s contentions 

are substantial. Experienced members of the death-penalty bar have long 

recognized the crucial importance of adducing evidence at a sentencing 

proceeding that establishes the defendant’s social and familial connections. 

The State makes a colorable—though in my view not compelling—

argument that defense counsel in this case might have made a reasonable 

“strategic” decision not to present such evidence at the sentencing hearing 

on the assumption that an unadorned acknowledgment of respondent’s 

responsibility for his crimes would be more likely to appeal to the trial 

judge, who was reputed to respect persons who accepted responsibility for 

their actions. But however justifiable such a choice might have been after 

counsel had fairly assessed the potential strength of the mitigating 

evidence available to him, counsel’s failure to make any significant effort 

to find out what evidence might be garnered from respondent’s relatives 

and acquaintances surely cannot be described as “reasonable.” Counsel’s 

failure to investigate is particularly suspicious in light of his candid 

admission that respondent’s confessions and conduct in the course of the 

trial gave him a feeling of “hopelessness” regarding the possibility of saving 

respondent’s life. . . .  

If counsel had investigated the availability of mitigating evidence, he might 

well have decided to present some such material at the hearing. If he had 

done so, there is a significant chance that respondent would have been 

given a life sentence. In my view, those possibilities, conjoined with the 

unreasonableness of counsel’s failure to investigate, are more than 

sufficient to establish a violation of the Sixth Amendment and to entitle 

respondent to a new sentencing proceeding. 

I respectfully dissent. 

NOTES 

1. What must a convicted defendant show to make out a claim that his 

counsel was constitutionally ineffective? What is the remedy if he succeeds in 

proving that he had ineffective assistance of counsel? In the ordinary course, 

when will such a claim need to be made? While these claims are usually 

addressed after conviction, that is not always the case. In 2008, a Florida judge 

who presided over a murder trial concluded sua sponte that the performance of 

defendant’s counsel at his trial was ineffective as a matter of law. Florida v. 

Rolon, Sua Sponte Order Granting New Trial, Thirteenth Judicial Circuit, 
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Hillsborough County, Florida Criminal Division, 12/15/2008. In reaching this 

decision, the judge noted that counsel had told the jury “that he had discussed 

his client’s testimony with him for less than five minutes . . . before having him 

testify at his trial,” that he “did not know what his client would say regarding 

the altercation between him and the victim,” and that he “elicited enormous 

amounts of un-objected to inadmissible prejudicial opinion testimony from a 

State law enforcement officer on cross examination that inculpated the 

Defendant.” The judge ordered a new trial, with new counsel. 

2. The Court set out the required elements of a successful claim of ineffective 

assistance of counsel: deficient performance and prejudice. The Court noted, 

however, that in some cases, where there has been an “[a]ctual or constructive 

denial of the assistance of counsel altogether,” prejudice is presumed and need 

not be specifically proven. What sorts of circumstances might give rise to a 

claim of “actual or constructive denial” of counsel? Would defense counsel 

sleeping through portions of the trial qualify? See Burdine v. Johnson, 262 F.3d 

336 (5th Cir. 2001). What about “drinking approximately twelve ounces of rum 

each evening” during a capital murder trial? See Frye v. Lee, 235 F.3d 897 (4th 

Cir. 2000). How about appointing a lawyer with no criminal defense experience 

to defend a serious criminal case, and allowing him only 25 days to prepare a 

case that the government had taken over four years to investigate? See United 

States v. Cronic, 466 U.S. 648 (1984). 

3. Claims of ineffective assistance of counsel are very rarely successful. In 

that regard, consider the following case. What made this a strong claim? 

GOODMAN V. BERTRAND 
467 F.3d 1022 (7th Cir. 2006) 

WILLIAMS, CIRCUIT JUDGE. 

Fourteen years ago, an individual entered a Milwaukee convenience store, 

robbed the store’s manager and cashier at gunpoint, and then fled in a 

getaway car. After a first trial ended in a hung jury, a second jury convicted 

Warren Goodman of armed robbery and being a felon in possession of a 

firearm, and he was sentenced to twenty-two years’ imprisonment. Having 

exhausted his state court remedies, Goodman petitioned for a writ of 

habeas corpus pursuant to 28 U.S.C. § 2254, challenging the effectiveness 

of his counsel during the second trial. The United States District Court for 

the Eastern District of Wisconsin denied relief. Unlike the district court, 

we find, under the Antiterrorism and Effective Death Penalty Act of 1996 

(“AEDPA”), that the state court decision was contrary to the ineffective 

assistance of counsel standard set forth in Strickland v. Washington. 

Further, we conclude, under AEDPA, that the state court decision was an 

unreasonable application of Strickland because the cumulative effect of 

counsel’s errors constituted ineffective assistance of counsel. Therefore, we 

reverse the judgment of the district court and remand for the entry of an 

order granting the writ. 
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I. BACKGROUND 

On July 28, 1992, an individual robbed Kohl’s Food Store, a convenience 

store in Milwaukee, holding the store’s cashier, Ilene Retzlaff, and 

manager, Daniel Kollath, at gunpoint. After the two complied with the 

gunman’s demands, the assailant fled in a getaway car, driven by an 

accomplice. Blocks later, the men switched to a second getaway car that 

was driven by a third accomplice. Later that day, police stopped Mark 

Smith and Larry Ross, who were riding in a car matching the description 

of the second getaway car. Police retrieved two handguns and $200 from 

the car.1 Smith eventually confessed that he acted as a lookout in the 

robbery, and fingered Ross as an accomplice. Smith also brokered a deal 

with prosecutors in which, in exchange for more lenient punishment, he 

implicated Goodman. In a lineup, the store manager Kollath initially 

identified another person as the robber, but in a subsequent lineup he chose 

Goodman. The store cashier, Retzlaff, did not pick Goodman from the 

lineup, instead choosing another individual as the person who most 

resembled the robber. 

A. Goodman’s first and second trials 

The case against Goodman went to trial twice. In each instance, the facts 

of the robbery were essentially undisputed; only the identification of 

Goodman as the perpetrator was at issue. In the first trial, confessed-

lookout Smith and store manager Kollath both testified that Goodman 

robbed the store. The store cashier testified that she could not identify 

Goodman as the robber and that she chose another person from the police 

lineup. Goodman also testified on his own behalf. The court declared a 

mistrial after the jury was unable to reach a verdict. 

Smith received six years’ imprisonment for his role in the robbery, in 

exchange for his testimony in the first trial. Ross, who was serving a 

seventeen-year sentence for being the driver of the second getaway car, 

contacted the prosecution after the first trial and agreed to testify against 

Goodman at the retrial and to identify the driver of the first getaway car, 

in exchange for a recommendation to reduce his sentence. Ross later named 

Percy Sallis, who confessed that he was the first getaway car driver. 

At the second trial, Goodman was represented by a different lawyer. 

Kollath, as well as confessed accomplices Smith, Ross, and Sallis, all 

testified that Goodman committed the robbery. Unlike the first trial, the 

store’s cashier, Retzlaff, did not testify because she was on vacation and 

Goodman’s lawyer failed to subpoena her. Goodman’s counsel erroneously 

believed that a subpoena was unnecessary because the government would 

call Retzlaff as a witness. Because Goodman’s counsel failed to 

demonstrate that Retzlaff was unavailable to testify in person, the trial 

 
1 There is no indication in the record that the police attempted to retrieve fingerprints from 

the seized guns. 
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court excluded portions of her prior testimony from the second trial. So in 

the second trial, four witnesses, including the three accomplices, identified 

Goodman as the robber, and Retzlaff was not present to testify. 

Other problems arose for Goodman’s counsel during the course of the 

second trial. On direct examination, Goodman’s counsel asked Goodman a 

question that ultimately led the court to allow cross-examination on two of 

Goodman’s previous armed robbery convictions.2 As the parties had earlier 

stipulated to Goodman’s status as a convicted felon, in the normal course 

of proceedings the prosecution would have been precluded from raising the 

nature of the prior felonies. 

In addition, prosecution witnesses Mark Smith and Larry Ross testified 

regarding threats they received concerning their participation in the 

Goodman trial. While the witnesses acknowledged that the threats were 

not made by Goodman, nor was he present when they were made, the 

witnesses claimed that the threats were intended to prevent them from 

testifying against Goodman. Goodman’s counsel objected, asserting that 

the witnesses’ testimony impermissibly linked Goodman to the threats in 

the minds of the jurors. The trial court admitted the testimony on limited 

grounds, stating, outside the presence of the jury, that such testimony 

would reflect the witnesses’ credibility by demonstrating that they had 

something to lose as well as something to gain by testifying. Goodman’s 

counsel later failed to request a jury instruction explaining to the jury the 

limited manner in which they could use the testimony. 

In addition, Goodman’s counsel did not object after the prosecution made 

misleading statements on direct examination indicating that the state had 

not given Ross any reason to testify, when in fact Ross had agreed to do so 

in the hopes of receiving a reduced sentence. During closing argument the 

prosecutor also made false statements improperly bolstering Sallis’s 

testimony by stating that Sallis could not have been charged or convicted 

without his voluntary confession while omitting the fact that Ross had 

named Sallis as an accomplice before Sallis confessed. Goodman’s counsel 

did not object or request a mistrial. 

The jury ultimately found Goodman guilty, and he was sentenced to 

twenty-two years for the robbery and for being a felon in possession of a 

 
2 During direct examination, Goodman’s counsel, while showing Goodman exhibits of guns 

connected to the crime, abruptly asked, “[D]id you do any armed robberies?” to which the defendant 
answered, “No.” The prosecution asked to approach the bench, and there was an unrecorded 
sidebar. Goodman’s counsel then rephrased the question, asking “Did you do the armed robbery at 
the Marks Big Boy that they accused you of?” to which the defendant again replied, “No.” At the 
conclusion of Goodman’s direct examination, the trial judge briefly dismissed the jury, and ruled 
that counsel’s use of the vague term “any” could leave the jury with the mistaken impression that 
the defendant had never committed any armed robberies, when in fact he had previously been 
convicted of two robberies. Goodman’s counsel argued that he was clearly referring to the Kohl’s 
Food Store robbery and another robbery at the Marks Big Boy store for which Goodman was 
charged but later cleared. However, the court disagreed and the prosecution was permitted to 
cross-examine Goodman on the issue of which armed robberies he had committed. 



34 THE DUTY OF COMPETENCE CH. 4 
 

  

firearm during its commission. For his testimony and at the government’s 

recommendation, Ross’s initial seventeen-year sentence was later reduced 

to twelve years. Sallis received probation, conditioned on six months of 

work release, for his part in the robbery. 

B. Post-conviction proceedings 

After his conviction, Goodman sought relief in state court. Goodman argued 

that, in violation of the Sixth Amendment, his second trial counsel was 

ineffective for (1) opening the door to cross-examination on Goodman’s two 

prior convictions for armed robbery, (2) failing to procure copies of 

government witnesses’ prior inconsistent testimony, (3) failing to subpoena 

the store’s cashier to testify, and (4) being generally unfamiliar with the 

case. The trial court denied the motion. The Wisconsin Court of Appeals 

affirmed stating as follows: 

[W]e, like the trial court, conclude that the record conclusively 

establishes that Goodman was not prejudiced within the meaning 

of Strickland. . . . In order to show prejudice, the defendant must 

show that there is a reasonable probability that, but for counsel’s 

unprofessional errors, the result of the proceeding would have 

been different. A reasonable probability is a probability sufficient 

to undermine confidence in the outcome. The Strickland test is 

not an outcome-determinative test. In decisions following 

Strickland, the Supreme Court has reaffirmed that the touchstone 

of the prejudice component is whether counsel’s deficient 

performance renders the result of the trial unreliable or the 

proceeding fundamentally unfair. 

The court concluded that, even if his counsel’s performance was deficient, 

Goodman’s Sixth Amendment claim failed because “none of Goodman’s 

counsel’s alleged deficient conduct prejudiced him such that the result of 

the trial was unreliable.” 

Goodman then presented his Sixth Amendment claim in a state habeas 

petition and argued that his trial counsel was ineffective for (1) failing to 

request a limiting instruction regarding the testimony of threats, (2) failing 

to object regarding the denial of his right to confront witnesses against him, 

and (3) failing to object to prosecutorial misconduct during closing 

arguments. The trial court denied relief, and the appellate court affirmed. 

The Wisconsin Supreme Court denied habeas review. 

Following these adverse rulings in state court, Goodman timely filed his 

federal habeas petition pursuant to 28 U.S.C. § 2254 in the United States 

District Court for the Eastern District of Wisconsin. Goodman maintained 

that, during direct appeal, the state court erred when it required him to 

prove the alleged errors of his counsel rendered his second trial unreliable 

or fundamentally unfair. The district court denied habeas relief, holding 
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that the state court decision was not an unreasonable application of, or 

contrary to, clearly established federal law. Goodman timely appealed. 

II. ANALYSIS 

This appeal presents two questions: Did the state court apply the wrong 

legal standard to Goodman’s ineffective assistance of counsel claim? And, 

under the correct legal framework, did the court unreasonably reject 

Goodman’s Sixth Amendment claim? Reviewing the district court’s denial 

of habeas relief de novo, we affirmatively answer both questions. 

Under the relevant provision of AEDPA, Goodman is entitled to habeas 

relief if “the relevant state-court decision was either (1) ‘contrary to . . . 

clearly established Federal law, as determined by the Supreme Court of 

the United States,’ or (2) ‘involved an unreasonable application of . . . 

clearly established Federal law, as determined by the Supreme Court of 

the United States.’” A state court decision is contrary to clearly established 

federal law “when the state court applies a rule that contradicts the 

governing law set forth by the Supreme Court or, on facts materially 

indistinguishable from the facts of an applicable Supreme Court precedent, 

reaches a different result.” We do not use hindsight to assess whether a law 

is clearly established; instead our inquiry looks to the law of the Supreme 

Court at the time of the last state court decision on the merits, which, in 

this case, is the Wisconsin Court of Appeals decision disposing of 

Goodman’s direct appeal. 

In Strickland, the Supreme Court announced the framework for assessing 

Sixth Amendment ineffective assistance of counsel claims, and the 

Strickland framework was clearly established by the time of Goodman’s 

direct appeal. . . . Goodman argues that the state court’s decision, requiring 

him to demonstrate that his second trial was fundamentally unfair, was 

contrary to the prejudice analysis set forth in Strickland, which requires 

him only to show there is a reasonable probability of a different result. The 

district court found that the state court decision comported with Strickland 

and, therefore, that Goodman was not entitled to relief. We disagree. . . .  

“One of the most obvious ways a state court may render a decision ‘contrary 

to’ the Supreme Court’s precedents is when it sets forth the wrong legal 

framework.” . . . This case is somewhat more complicated because the state 

court cited Strickland in its opinion, set forth the two-prong Strickland 

test, and even concluded that “Goodman was not prejudiced within the 

meaning of Strickland.” In denying relief, the district court reasoned that 

these references suggest the appellate court correctly applied the 

Strickland standard. We disagree. There is a difference between what the 

state court said and what it actually did. Although, in a boilerplate fashion, 

the court cited the Strickland rule, it repeatedly reasoned that Goodman 

failed to show that his second trial was “fundamentally unfair” or 
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“unreliable.” . . . [T]he state court decision is “contrary to” clearly 

established federal law. 28 U.S.C. § 2254(d)(1). 

Even if the Wisconsin Court of Appeals decision were not contrary to 

federal law, it was an unreasonable application of Strickland. The 

“unreasonable application” prong of AEDPA means the state court’s 

decision lies “well outside the boundaries of permissible differences of 

opinion.” In the habeas context, an “unreasonable” application is more than 

simply an “incorrect” application, so “a federal habeas court may not issue 

the writ simply because that court concludes in its independent judgment 

that the relevant state-court decision applied clearly established federal 

law erroneously or incorrectly.” Instead, “the state-court decision must be 

both incorrect and unreasonable.” 

As we have stated, Strickland instructs that Goodman must show that his 

lawyer’s performance was deficient and that he was prejudiced as a result. 

Although counsel is strongly presumed to have rendered adequate 

assistance based upon his or her reasonable professional judgment, “it is 

not the role of a reviewing court to engage in a post hoc rationalization for 

an attorney’s actions by constructing strategic defenses that counsel does 

not offer. . . . ” 

Goodman argues that his trial counsel’s performance fell below an objective 

standard of reasonableness because his lawyer: (1) opened the door for 

admission of Goodman’s two prior convictions for armed robbery, (2) failed 

to subpoena the store’s cashier to testify, (3) failed to request a limiting 

instruction regarding the threats evidence, (4) failed to properly object and 

preserve the record regarding the denial of Goodman’s right to confront the 

witnesses against him, and (5) failed to object and request a mistrial based 

upon prosecutorial misconduct in closing argument. . . . Goodman 

maintains that his counsel was ineffective for failing to subpoena a critical 

defense witness, who testified in the first trial that she was unable to 

identify Goodman from a lineup after the robbery. Goodman’s lawyer failed 

to subpoena Retzlaff because he (erroneously) believed the government 

would call her as a witness; much to his lawyer’s dismay and Goodman’s 

peril, this did not occur. Further, counsel’s attempts to introduce at retrial 

portions of Retzlaff’s testimony during the first trial were unsuccessful 

because, under Federal Rule of Evidence 804(b)(1), he failed to demonstrate 

that she was unavailable to testify in person. There is little tactical wisdom 

in counsel resting on his hands and assuming the government would help 

make the defense case for him. 

To show prejudice, Goodman points out that his first trial, in which Retzlaff 

testified, ended in a hung jury. The government counters that Goodman 

was not prejudiced by counsel’s alleged deficiencies because, unlike the 

first trial where only one accomplice and the store manager testified, by 

the time of the second trial, three confessed accomplices and the manager 
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testified against Goodman. The Wisconsin Court of Appeals agreed that the 

error was harmless, reasoning that “even if the witness had testified in the 

second trial, it would have had no effect on the outcome of the trial because 

the victim and all three accomplices identified Goodman as the robber.” 

However, the cumulative effect of trial counsel’s errors sufficiently 

undermines our confidence in the outcome of the proceeding. Rather than 

evaluating each error in isolation, as did the Wisconsin Court of Appeals, 

the pattern of counsel’s deficiencies must be considered in their totality. In 

weighing each error individually, the Wisconsin Court of Appeals 

overlooked a pattern of ineffective assistance and unreasonably applied 

Strickland. 

The details of the robbery were largely undisputed at trial; thus, the case 

centered on the identification of Goodman as the assailant and, crucially, 

witness credibility. Three confessed accomplices testified against 

Goodman; but their credibility is questionable, given their incentive to 

curry favor with the government regarding their own fate. “Where the 

state’s case consists chiefly or solely upon the word of an accomplice . . . 

courts have recognized the great importance to the defendant of evidence 

of direct contradiction or material corroboration from other sources.” . . . 

[T]he testimony of a disinterested eyewitness was a crucial aspect of 

Goodman’s defense. Retzlaff, who chose another individual as the robber, 

was undoubtedly important to creating reasonable doubt in the state’s case 

against Goodman. Yet, the jury did not have the benefit of Retzlaff’s 

testimony because Goodman’s lawyer made no efforts to secure her 

presence at trial. 

Counsel’s failure to subpoena store cashier Retzlaff was only the first in a 

catalog of errors. . . . While each of these errors considered in isolation may 

not have been prejudicial to Goodman, viewed in their totality, they create 

a clear pattern of ineffective assistance, the existence of which “l[ies] well 

outside the boundaries of permissible differences of opinion.” 

Given the totality of the evidence before the jury, there is a reasonable 

probability that the outcome would have been different absent counsel’s 

deficient conduct. Therefore, assuming the Wisconsin Court of Appeals 

applied the correct legal standard (which we believe it did not), its decision 

is nonetheless an unreasonable application of the Supreme Court’s decision 

in Strickland v. Washington. Goodman’s counsel’s performance fell below 

the constitutional minimum guaranteed in the Sixth Amendment. 

NOTES 

1. Why did the court need to conclude, not only that the state court’s decision 

was erroneous, but that its decision was either “contrary to . . . clearly 

established Federal law” or “involved an unreasonable application of . . . 

clearly established Federal law”? What effect does this provision have on an 



38 THE DUTY OF COMPETENCE CH. 4 
 

  

individual bringing a claim of ineffective assistance of counsel in a federal 

habeas proceeding? 

2. What errors did Goodman’s lawyer make? Did they render his 

performance deficient? How did Goodman show prejudice under Strickland v. 

Washington? 

3. You have studied the various approaches the law takes to safeguarding 

attorney competence. You are now in a position to reflect on whether you think 

they are sufficient to protect clients. Another component of enforcing attorney 

competence comes from bar admission requirements.  




