
BY JOHN LANDE

There are many reasons mediators want to
improve the quality of practice in their ge-
ographic or subject area.

Most mediators have a strong sense of
professionalism and sincerely want to help
people in conflict. When par-
ties and lawyers are in a diffi-
cult dispute, sometimes the
only way they can get out of
that jam is through skillful
mediation. So many lawyers
and parties have come to real-
ly appreciate the process. 

Moreover, if parties,
lawyers, judges, and observers
are satisfied with mediation, the overall
volume of mediation practice is likely to
grow. Thus mediators have a shared inter-
est in providing the best possible quality of
mediation service in all cases.

To help achieve these goals, the ABA
Section of Dispute Resolution created a
Task Force on Improving Mediation Qual-
ity, which recently issued a report describ-
ing its two-year research project. See “ABA
Task Force Releases Mediation Recom-
mendations—And Calls for More Re-
search,” 26 Alternatives 79 (April 2008). 

The task force focused only on private
practice civil cases—such as commercial,
tort, employment, and construction cases,
but not family law or community dis-
putes—where the parties are represented
by counsel in mediation. The task force

studied the views of lawyers, parties, and
mediators by using focus groups, surveys,
and interviews. It held focus groups and
conducted surveys in nine cities across the
United States and Canada (including one
set of focus groups organized by Alterna-
tives’ publisher, the CPR Institute, in New

York in January 2007; Alter-
natives publisher Kathy Bryan
was a task force member.)

The task force findings fo-
cused on the following four
aspects of mediation that the
research subjects said are par-
ticularly important: (1) prepa-
ration for mediation by medi-
ators and mediation partici-

pants, (2) case-by-case customization of
the mediation process, (3) careful consid-
eration of any “analytical” assistance that
mediators might provide, and (4) media-
tors’ persistence and patience. The task
force has set up a web page containing
the full report at www.abanet.org/dch/
committee.cfm?com=DR020600.

The task force also published a “Tool
Kit for Improving the Quality of Media-
tion in Your Geographic or Practice Area,”
which describes how regional or specialty
practice groups can conduct similar proj-
ects. It provides suggestions based on the
task force’s experience. The tool kit is post-
ed on the website, along with sample doc-
uments. This article highlights key points
from the tool kit. 

CONVENING STAKEHOLDERS,
ESTABLISHING GOALS

The first step in investigating local im-
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TOPIC CPR ICC ICDR/AAA LCIA UNCITRAL
Confidentiality of 
Award 

Yes, except in connection with 
judicial proceedings ancillary 
to the arbitration. (R 18.) 

Silent. Yes, except by parties’ 
agreement. (Art. 34 
(4).) Nevertheless, the 
Administrator reserves the 
right to publish awards, 
rulings and decisions 
redacted to conceal the 
names of the parties and 
other identifying details 
or that have been made 
publicly available in the 
course of enforcement or 
otherwise. (Art. 27 (8).) 

Not published without 
parties’ prior consent. (Art 
30.3.) General rule of 
confidentiality. (Art. 30.1.) 

Yes, except by agreement of 
the parties. (Art. 32 (5).) 

Miscellaneous
Confidentiality of 
proceedings

Yes, except in connection with 
judicial proceedings ancillary 
to the arbitration. (R 17.)

Silent. Yes. (Art. 34.) General requirement of 
confidentiality with respect 
to “all materials in the 
proceedings created for the 
purpose of the arbitration 
and all other documents 
produced by another party 
in the proceedings not 
otherwise in the public 
domain.” (Art. 30.1.)

Silent.

Mediation amidst 
Arbitration

Rules are supportive. Tribunal 
members barred from 
mediating and “will not be 
informed of any settlement 
offers or other statements 
made during settlement 
negotiations or a mediation 
between the parties, unless 
both parties consent.” (R 19.)

Silent. Silent but covered by AAA 
Rules of Ethics.

Silent. Silent.

Limit of Arbitrator 
Liability

Yes, except for conscious and 
deliberate wrongdoing. (R. 
20.)

General exclusion of 
liability for tribunal. (Art. 
34.)

Yes, except for 
conscious and deliberate 
wrongdoing. (Art. 35.)

Yes, except for conscious and 
deliberate wrongdoing. (Art. 
31.1.)

Silent.

Waiver of 
Compliance with 
Rule

Yes, if a party knows of the 
failure and fails to promptly 
object. (R 21.)

Yes. Wording may be 
argued to apply to 
jurisdictional claims as 
well. (Art. 33.)

Yes, if a party knows of the 
failure but proceeds with 
the arbitration and fails to 
promptly object. (Art. 25.)

Yes, if a party knows of the 
failure but proceeds with 
the arbitration and fails to 
promptly object. (Art. 32.1.)

Yes, if a party knows of the 
failure but proceeds with 
the arbitration and fails to 
promptly object. (Art. 30.)

Arbitrator 
compensation

Arbitrators compensated “on 
a reasonable basis determined 
at the time of appointment.” 
The compensation of each 
arbitrator shall be fully 
disclosed to all tribunal 
members and parties. (R. 17.) 

Determined by the ICA, 
not the arbitrators. The 
ICA uses a published scale 
(Appendix III (B)) but 
it may deviate from it in 
exceptional circumstances. 
(Art. 31 (2).)

Arbitrators compensated 
based upon their amount 
of service, taking into 
account their stated 
compensation rate and the 
case’s size and complexity. 
Rate is set by negotiation 
through the ICDR “as 
soon as practicable after 
the commencement of 
the arbitration” or, if no 
agreement is reached, it 
is set by the ICDR. (Art. 
32.)

Rates agreed prior to 
appointment, referred to a 
schedule of guidelines.

Arbitrators’ compensation 
fixed by Tribunal (Art. 38) 
and shall be “reasonable in 
amount, taking into account 
the amount in dispute, the 
complexity of the subject 
matter, the time spent by 
the arbitrators and any other 
relevant circumstances of the 
case.” (Art. 39.) 

Arbitral Institution 
as Appointing 
Authority

N/A Available in ad hoc 
proceedings.

N/A N/A N/A

provements involves convening a group of
stakeholders to serve as the project plan-
ning committee. The choice of stakehold-
ers depends on factors such as the types of
cases involved (e.g., general civil cases or a
specific type of dispute), geographic loca-
tion (e.g., nation, state, region, or locality),
and any particular concerns that prompted

the project’s initiation (for example, per-
ceived problems or needs). 

The planning committee might include
mediators, lawyers, judges, court adminis-
trators, and representatives of bar associa-
tions and dispute resolution organizations. 

Considering that mediators have vary-
ing mediation philosophies, the committee
might include mediators with different
perspectives. Organizers may invite repre-
sentatives from other fields as appropriate.

For example, a construction mediation
project might include architects and con-
tractors; a family mediation project might
include mental health professionals. 

Mediation parties often have distinctly
different perspectives from the professionals,
so it is particularly important to elicit the
parties’ perspectives as much as possible. If
appropriate, organizers might enlist repeat-
users to serve on the planning committee.

Mediation Quality
(continued from page 89)

(continued on next page)
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At the outset of the process, the plan-
ning committee should discuss the pro-
ject’s goals. Presumably, the general goal
would be to improve the quality of media-
tion within the project’s scope. The com-
mittee should discuss possible additional
possible goals for mediation, such as in-
creasing the levels of

• satisfaction of parties’ substantive in-
terests, 

• substantive and procedural fairness, 
• resolution of disputes, including effi-

ciency in the process, 
• parties’ capabilities in handling other

disputes, and 
• quality of parties’ relationships.

After the committee decides on its
goals, it should consider the kinds of
“products” it might develop. Examples of
such products include educational materi-
als, training programs for mediators or ad-
vocates, dispute referral mechanisms, me-
diator peer consultation and mentoring
programs to improve professionals’ skills,
specialized ethical guidelines, court rules
about mediation, credentialing projects,
and initiatives to educate disputants and
the public about mediation.

COLLECTING INFORMATION

The planning committee should consider
what information it needs to be most effec-

tive in its quality improvement project. 
Each committee should tailor its

process for getting information to fit its
goals and circumstances. Collecting infor-
mation can be time-consuming, so the

committee should consider how much time
and effort it can invest in the project, and
weigh the value of collecting its own data or
using data collected previously by others.
The ABA task force report includes an ex-
tensive bibliography, with some Internet re-
sources, so the committee should begin by
learning about previous work in this area.

A committee deciding to collect its
own data should plan the process realisti-
cally. To help plan such efforts, the task

force website includes sample focus group
protocols, surveys, and related documents
as well as memos with advice about con-
ducting research and drafting surveys.

A committee may want to adapt the
task force’s process, which was particularly
focused on getting mediation users’ per-
spectives. It used focus groups, written sur-
veys, and personal interviews to collect da-
ta from lawyers and parties as well as medi-
ators. It started with focus groups that
asked general questions about good and
bad mediation techniques. 

After analyzing the patterns of respons-
es in the initial focus groups, the task force
refined its questions to focus on specific is-
sues, such as desirable qualities in selecting
mediators, procedures in preparing for me-
diation sessions, and attitudes about vari-
ous types of analytical assistance that medi-
ators can provide. It also developed stan-
dardized surveys to get quantitative
measures of people’s views.

A committee should consider common
challenges in collecting data—and be very
cautious in interpreting it. The results can
be strongly affected by the questions’ word-
ing and the sample of people selected to
participate in a study. 

For example, it often is difficult to col-
lect data from parties who have attended
mediation only once. Their views may be
quite different from repeat users. 

Ideally, researchers would use random
samples to get representative results,
though often this isn’t practical. The results
from non-random samples may not be ac-
curate indicators of the relevant popula-
tion’s view, to some degree, and thus

Mediation Quality
(continued from page 99)

Boosting Quality

The focus: The ABA’s mediation

task force wants to spread its

practice improvement efforts.

The tool: A how-to guide for hold-

ing local focus groups, designed

to explore mediation users’

needs, preferences, and dislikes.

The purpose: You, too, can do

this—and jump-start a best

practices initiative where it

matters most, close to home. 

Here’s an excerpt from the “Tool Kit for
Improving the Quality of Mediation in
Your Geographic or Practice Area,” part
of the final report by the ABA Section of
Dispute Resolution’s Task Force on Medi-
ation Quality:

When reporting your findings, take
care to preserve the confidentiality of
the people who participated in discus-
sions. Also, consider the context of their
comments and whether they might be
perceived to criticize a specific, identifi-
able organization or court program or
mediator. Edit the comments so that

they are more general. . . . 
. . . Remember that you should avoid
drawing conclusions about causation.
For example, it is inappropriate to
conclude that a particular mediator
practice either causes or inhibits set-
tlement. Instead, you may report that
participants in your group observed
that this practice is either helpful or
inappropriate. Your group might con-
sider whether the results do seem to
accurately represent the views of the
population. Even if a majority of the
population hold a certain view, if
there is a significant minority who be-

lieve otherwise, you should report
this information so that decision-
makers and practitioners can take it
into account.
. . . It may make your findings more
accessible if you can report them in
terms of what most or some versus few
of your participants report. This re-
quires coding the responses and count-
ing frequencies. It is important to pres-
ent the data in a way that audiences
can easily understand. For example, of-
ten, a good quote can be very effective,
or it may be helpful to use graphics in-
stead of tables or numbers. �

Drawing Conclusions
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should be interpreted cautiously.
Research can help mediation stake-

holders decide what actions to take. But it
is not an end in itself in quality-improve-
ment projects. Research can help inform
decision-making but it should not be con-
sidered a substitute for thoughtful deci-
sion-making. 

Even if a majority of subjects hold a
certain view, if a significant minority be-
lieves otherwise, mediators and policymak-
ers should not assume that everyone should
follow the majority view. 

For example, the ABA task force found
that a majority of the lawyers it surveyed
frequently want mediators to recommend a
specific settlement and apply pressure to

accept a specific solution. Such a finding
should not necessarily drive the conclu-
sions of the project—and, in this context,
the task force expressly declined to make a
recommendation about whether mediators
should use these techniques. 

Indeed, the goal of research may be to
conduct a systematic brainstorming
process that identifies creative ideas or
test reactions to some ideas rather than to
precisely estimate the frequency of vari-
ous views. 

After a committee collects its informa-
tion, it should review its goals and consid-
er what steps would be most effective in
achieving them.

* * * 

Just as mediation in individual cases should
be tailored to the circumstances of the cas-
es, the mediation process in particular geo-
graphic or practice areas should be tailored
to the circumstances in those areas. Quali-
ty-improvement initiatives can be part of a
more general dispute system design process
for mediation programs and practice areas
to improve mediators’ practice choices.
The Task Force Tool Kit is a valuable guide
to help mediation stakeholders improve
the quality of mediation in their area. �
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The Survey Says: Practitioners Cautiously Move Toward Accepting
Same-Neutral Med-Arb, But Party Sophistication Is Mandatory
BY GERALD F. PHILLIPS

In Part I last month, Gerry Phillips intro-
duced his questionnaire on med-arb practices,
and noted that discomfort with making the
move to arbitrator from mediator—that is,
same neutral med-arb—is receding. This
month, he analyzes his survey results, ques-
tion by question, and provides comments
from well-known practitioners.

* * * 

Question # 1: “Do you believe that with the
written consent of the parties, who are repre-
sented by competent counsel and are them-
selves sophisticated, an arbitrator may agree
to serve both as the mediator and arbitrator?” 

Tabulation of Question #1 Answers: “You

May Serve”—33; “Should Not Serve”—15.
As noted, 68% of those replying to this

critical question said that they—as one re-
spondent put it—believed that “with the
written consent of the parties, who are repre-
sented by competent counsel and are them-
selves sophisticated, an arbitrator may agree
to serve both as the mediator and arbitrator.” 

Since most arbitrators opined that arbi-
trators “May Serve” as the mediator and
then as the arbitrator, it should be for the
parties and their counsel to balance the
risks and the benefits as to whether med-
arb is appropriate for their dispute.

The risk-benefit analysis should be
made by the parties and their counsel, not
by the neutral. The arbitrators answering
this question were not in a position to
weigh the parties’ determination to resolve
the dispute in mediation in order to pre-
serve their business relationship.

Arbitration actually is more likely to de-
stroy that relationship, because of the nature
of a third-party award. The tribunal couldn’t

The author is a full-time, Los Angeles-based neu-
tral focusing on large complex commercial and
entertainment disputes. He serves as a mediator
and arbitrator on various panels, and is a found-
ing member of the College of Commercial
Arbitrators, a group discussed in this article. He
is an adjunct professor at the Straus Institute at
Pepperdine University School of Law, in Malibu,
Calif., where he teaches ADR in the entertain-
ment industry. The surveys discussed in this arti-
cle are on file with the author; for more informa-
tion, E-mail gphillips@plljlaw.com. He is a new
member of Alternatives’ editorial board.
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consider that the parties wanted the dispute
mediated without paying two neutrals. The
parties may want med-arb to assure that the
dispute would be expeditiously resolved for
economic or business reasons.

“I think same-neutral med-arb between
well-advised ‘consenting adults’ can be a
valuable and effective dispute resolution
process,” according to survey respondent
Lawrence R. Mills, founding partner in
Seattle’s Mills, Meyers Swartling. 

Former Los Angeles Superior Court
Judge Lawrence Waddington, a neutral in
JAMS’ Santa Monica, Calif., office, wrote,
“Med-arb is a valuable addition to the con-
stantly maturing world of alternatives to
litigation. The increasing use of mediation
by the bar has developed experienced
lawyers who recognize a variety of tech-
niques to settle cases, and med-arb is one.
No mediator should ignore its potential for
resolution of a dispute.”

Judith P. Meyer, of Haverford, Pa.’s J.P.
Meyer Associates, answered the question by
noting, “You may serve. In some cases, this
is actually best for the parties. In one case we
started with mediation but when the parties
could not agree, they defaulted to arbitra-
tion with the mediator-turned arbitrator (in
this case with no further evidence presented)
making a binding settlement of the case.”

John S. Blackman, a name partner in
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