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Confidentiality agreement 
 
A defendant's fear that the settlement in the present case will cause many other individuals to file claims and seek 
similar settlements often constitutes a formidable barrier to a settlement.  This fear can sometimes be overcome and 
a settlement reached through the parties' entering into a confidentiality agreement as part of the settlement which 
imposes severe sanctions for violating confidentiality.   
 
Propose a change in language or in the interpretation of language 
 
In some contract or lease disputes, resolution can be achieved through an agreed change in language or an agreed 
interpretation of language as part of a settlement package. Thus, in a manufacturer-supplier contract, where a 
supplier is sued for failure to expressly comply with a contract term requiring the supplier to "ship the goods within 
ten days of the date of the purchase order," a settlement might, in part, consist of changing the contract to read "ship 
the goods on the tenth day following the date of the purchase order unless that day is a non-business day, in which 
case, the goods will be shipped on the next business day."  The new language could then be interpreted to permit the 
supplier to ship goods on a Tuesday following a three-day holiday weekend, whereas a strict reading of the old 
language would have required goods to be shipped on a Saturday, one of the non-business days in a three non-
business day weekend. 
  
Split the difference  
 
As a final gesture to avert a failed settlement attempt, mediators often suggest, where the final bargaining bracket is 
relatively narrow, that the parties split the difference.  You must be careful not to make this suggestion until all 
efforts to close the bracket have been exhausted. 
 
The Creative Problem Solver’s Handbook for Negotiators and Mediators, Volumes 1 and 2, are available from the 
ABA Web Store.  http://www.abanet.org/abastore/ 
 
 
 
 
 

Get To Know Your Leaders 
You know the name, now get to know more about Professor John Lande, Dispute 
Resolution Section Council member. 

As part of our on-going series of questions and answers with Council members of the 
Section, we asked Council Member John Lande to answer some questions about his 
corner of the ADR field.  

What is your current position? 
 
I am the Isidor Loeb Professor and Director of the LL.M. Program in Dispute 
Resolution at the University of Missouri School of Law. 
 
How did your ADR career develop? 
 

That’s a long story.  Here are the Cliff Notes.  Growing up, I was uncomfortable seeing destructive conflict and I 
always thought about how problems could be solved more constructively.  When I was an undergraduate, I took a 
course in sociology of law and was fascinated to read sociological studies about how disputes were really handled.  I 
went to law school because I wanted to help solve social problems and was more attracted to cooperative than 
adversarial approaches.  After I graduated in 1980, I practiced traditional representation for two years and didn’t like 
it.  I took several mediation trainings and opened my own practice in Oakland, California, so that I could practice 
mediation.  In 1989, I entered a Ph.D. program in sociology so that I could use my knowledge from practice and 
research to teach and help improve dispute resolution processes.  I have been teaching and writing about ADR since 
1995 and have been at Missouri since 2000. 
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What were some of the challenges you had to overcome in your ADR career? 
 
The lack of structure in the dispute resolution field presented challenges and opportunities.  When I started to 
practice in the 1980s, there wasn’t an established career structure or market to be a mediator, so people had to create 
them to a great extent.  We were figuring out how to practice and attract people to use the process.  That was both 
scary and exciting. 
 
In the world of legal education, there is ambivalence about ADR.  Some faculty appreciate its importance and others 
doubt its importance or whether it is even “real law.”   
 
There are limited opportunities in both ADR practice and teaching.  For me, overcoming these challenges has 
required determination, patience, persistence, openness to unexpected challenges and opportunities, respect for 
others’ perspectives, and good luck. 
 
How did you get involved in the Section? 
 
My friends, Lela Love and Jack Hanna, suggested that I work on the conference planning committee, which I did for 
two years.  I also worked with Jack Cooley and Bruce Meyerson to develop a policy statement on good-faith 
requirements for mediation, which was the subject of one of my articles.  Then I was nominated to serve on the 
Council and I was an active member of the Task Force on Improving Mediation Quality, chaired by Wayne Thorpe 
and Rachel Wohl.  I have also been active on the Collaborative Law Committee, chaired by David Hoffman and 
Larry Maxwell. 
 
What is the most valuable advice anyone ever gave you about ADR? 
 
Be open to reality and the complexity of ADR.  Have a balanced perspective.  Don’t be an uncritical cheerleader or 
relentless critic. 
 
What do you tell law students who are interested in a career in ADR? 
 
First, do a candid analysis of your abilities, interests, and limitations.  Then, take a long view, listen to others, 
volunteer to help in the field, be patient, persistent and open to changing your perspective, and have a sense of 
humor.   
 
Although the field has grown tremendously since I took my first mediation training in 1982, it is still hard to make 
one’s place in our field because there are a limited number of specifically-designated “dispute resolution” work 
opportunities.  Such opportunities do exist but they typically require extensive education, training, and experience.  
It’s important to recognize that much “alternative” dispute resolution activity is done by people who don’t specialize 
in it, such as lawyers, police, employees in government, business, and non-profit organizations, teachers, etc.  
People may want to look at the University of Missouri Law School website with frequently asked questions about 
developing careers in dispute resolution, at http://law.missouri.edu/csdr/llm/careers.html. 
 
 
 

 Bibliography of Recent Dispute Resolution Articles 
 
The comprehensive bibliography includes domestic and international books and articles published on ADR from 
January to September 2009.  Professor Lawrence D. MacLachlan, Director of Research & Instructional Services at 
the University of Missouri - Kansas City School of Law, has generously compiled this bibliography as a service to 
Section members. 
 
To access the updated bibliography, click here.  
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Dear Colleagues,


I would like to take this opportunity to wish you a peaceful and harmonious holiday season.  December is a busy month for us all but our Section committees continue to work to create publications and programs of interest to our members.  I encourage you to take a moment to read the rest of this month’s newsletter for practice tips, ethical advice, ADR news, and much more.


Homer La Rue


Chair, ABA Section of Dispute Resolution




Enhance your capacity for problem-solving with this except from the Creative Problem-Solving Handbook for Negotiators and Mediators.


OFF-THE-SHELF SOLUTIONS FOR CREATIVE PROBLEM SOLVING


The following off-the-shelf Solutions for Creative Problem Solving were excerpted from The Creative Problem Solving Handbook for Negotiators and Mediators, Volume One, Chapter 3 by John W. Cooley.


It is said that Thomas Edison, the famed problem solver and inventor, was highly skilled at hiring the person best suited to perform a particular job.  On one occasion, he was hiring engineers and he gave each candidate an empty flask and asked: "How much water will it hold?"  Obviously, there were at least two ways to find the answer.  A candidate could use special gauges, measure the surface area of the flask, and then, using mathematical formulae, calculate the volume of the flask.  This usually took thirty minutes or more.  The other way was simply to fill the bulb with water and pour the contents into a standard measuring cup.  Time to accomplish this? About thirty seconds.  Edison thanked and politely dismissed engineer candidates who used the first method.  He hired those who used the second. As negotiators and mediators, we have much to learn from Thomas Edison about using a common sense approach to solving problems and resolving conflict. Oftentimes, in negotiation and mediation, the optimum problem solving approach or technique to employ is practical and obvious, but we fail to engage our common sense, and therefore we simply do not “see” it. 


The off-the-shelf techniques below can be used to enhance our own capacity for problem-solving. 


Structured settlement or payment in installments


In situations involving large money resolutions where plaintiffs are young and healthy enough to have a long life expectancy, structured settlements can provide a mutual gain solution. Through a structured settlement, the insurance company can deposit an agreed amount now, and a plaintiff can receive annuity payments over a period of time that total perhaps much more than the plaintiff could have received in a lump sum payment presently.  Also, the settlement can be structured so that the amounts of payments are tailored in size to the foreseeable needs of the plaintiff at various points in the future -- college, marriage, having children, etc.  Aside from structured settlements, sometimes merely suggesting that an agreed settlement be paid in equal installments over a period of time or in a lump sum plus periodic installments can precipitate a resolution of a dispute.  


Future business arrangement

In an inter-company dispute, often there are opportunities for the disputants to resolve their differences through future business transactions which allow the aggrieved party to recoup any present losses over time.  These types of solutions are particularly attractive where there is an advantage, because of the specific market or of the status of industry competition, for both companies to continue to do business together. 


Portion of the settlement to be paid to a mutually acceptable charity

Occasionally, there arises a situation where a defendant believes that it did nothing to injure the plaintiff and therefore rejects the idea of paying very much in settlement. But at the same time, the defendant desires very much to settle the dispute to avoid adverse publicity.  This situation tends to arise in civil rights or discrimination cases.  Suggesting that a portion of the settlement be paid to a mutually acceptable charity or civil rights organization can sometimes satisfy both parties' interests to ensuring that some future good can result from their joint solution.   


Payment in kind instead of in dollars  


In many types of disputes, resolution can be achieved through settlements permitting a transfer of goods or property, or a performance of services instead of a payment of money.  You should always be on the alert for these closure-aiding opportunities.  


Substitution of goods 

In any dispute involving a purchase or lease of goods or of property that later proves unsatisfactory to the purchaser or lessee, a solution can often flow from a suggestion that the alleged unsatisfactory goods or property be substituted with goods or property of higher quality.  A guarantee or warranty might also accompany the substituted goods or property.


Apology


A simple apology may be of great value to a complaining party.  Indeed, in a defamation case for instance, an apology might be worth millions if coupled with a public retraction.  Even in a small personal or business dispute, a sincere apology, particularly in written form, can provide an important element of a settlement package.  Be vigilant for situations appropriate for its use.


Change in title, label, or description

For many people, a title or label has intrinsic value for self-identity, self-esteem, or other reasons. Thus, in an employment dispute, a change in an employee's title to reflect supervisory status may be as important to the employee as an increase in salary.  Similarly, in a consumer class action against a manufacturer in a products liability case, an element of the settlement might reasonably include an agreed change in the label for the product, including a detailed description of the appropriate use of the product and a warning to the consumer of the consequences of inappropriate use.  Other simple "label" changes might facilitate a settlement.  For example, in a residential lease, changing the description of the living space to read "Penthouse Apartment" with a corresponding reference on the lobby directory, may, with other concessions, be a sufficient inducement for a celebrity tenant to drop a lawsuit for the landlord's failure to deliver timely possession of the premises.       


Extra-dispute resources for satisfying a party's extra-dispute interests

In certain situations, resources for satisfying all or a part of a dispute lie outside the resources or power available to the actual parties in conflict.  For example, in a sexual harassment case brought by a female lawyer against a male partner in a law firm and the law firm itself, part of a settlement could consist of satisfying the female partner's long held desire to become a member of a highly exclusive country club or to be appointed as an adjunct professor of law at a local law school.  Senior partners in the firm could, through their network of well-placed contacts, perhaps see to it that those extra-dispute interests of the female lawyer were quickly satisfied.


Confidentiality agreement

A defendant's fear that the settlement in the present case will cause many other individuals to file claims and seek similar settlements often constitutes a formidable barrier to a settlement.  This fear can sometimes be overcome and a settlement reached through the parties' entering into a confidentiality agreement as part of the settlement which imposes severe sanctions for violating confidentiality.  


Propose a change in language or in the interpretation of language

In some contract or lease disputes, resolution can be achieved through an agreed change in language or an agreed interpretation of language as part of a settlement package. Thus, in a manufacturer-supplier contract, where a supplier is sued for failure to expressly comply with a contract term requiring the supplier to "ship the goods within ten days of the date of the purchase order," a settlement might, in part, consist of changing the contract to read "ship the goods on the tenth day following the date of the purchase order unless that day is a non-business day, in which case, the goods will be shipped on the next business day."  The new language could then be interpreted to permit the supplier to ship goods on a Tuesday following a three-day holiday weekend, whereas a strict reading of the old language would have required goods to be shipped on a Saturday, one of the non-business days in a three non-business day weekend.


Split the difference 


As a final gesture to avert a failed settlement attempt, mediators often suggest, where the final bargaining bracket is relatively narrow, that the parties split the difference.  You must be careful not to make this suggestion until all efforts to close the bracket have been exhausted.


The Creative Problem Solver’s Handbook for Negotiators and Mediators, Volumes 1 and 2, are available from the ABA Web Store.  http://www.abanet.org/abastore/




You know the name, now get to know more about Professor John Lande, Dispute Resolution Section Council member.


As part of our on-going series of questions and answers with Council members of the Section, we asked Council Member John Lande to answer some questions about his corner of the ADR field. 


What is your current position?


I am the Isidor Loeb Professor and Director of the LL.M. Program in Dispute Resolution at the University of Missouri School of Law.

How did your ADR career develop?


That’s a long story.  Here are the Cliff Notes.  Growing up, I was uncomfortable seeing destructive conflict and I always thought about how problems could be solved more constructively.  When I was an undergraduate, I took a course in sociology of law and was fascinated to read sociological studies about how disputes were really handled.  I went to law school because I wanted to help solve social problems and was more attracted to cooperative than adversarial approaches.  After I graduated in 1980, I practiced traditional representation for two years and didn’t like it.  I took several mediation trainings and opened my own practice in Oakland, California, so that I could practice mediation.  In 1989, I entered a Ph.D. program in sociology so that I could use my knowledge from practice and research to teach and help improve dispute resolution processes.  I have been teaching and writing about ADR since 1995 and have been at Missouri since 2000.

What were some of the challenges you had to overcome in your ADR career?


The lack of structure in the dispute resolution field presented challenges and opportunities.  When I started to practice in the 1980s, there wasn’t an established career structure or market to be a mediator, so people had to create them to a great extent.  We were figuring out how to practice and attract people to use the process.  That was both scary and exciting.


In the world of legal education, there is ambivalence about ADR.  Some faculty appreciate its importance and others doubt its importance or whether it is even “real law.”  


There are limited opportunities in both ADR practice and teaching.  For me, overcoming these challenges has required determination, patience, persistence, openness to unexpected challenges and opportunities, respect for others’ perspectives, and good luck.


How did you get involved in the Section?

My friends, Lela Love and Jack Hanna, suggested that I work on the conference planning committee, which I did for two years.  I also worked with Jack Cooley and Bruce Meyerson to develop a policy statement on good-faith requirements for mediation, which was the subject of one of my articles.  Then I was nominated to serve on the Council and I was an active member of the Task Force on Improving Mediation Quality, chaired by Wayne Thorpe and Rachel Wohl.  I have also been active on the Collaborative Law Committee, chaired by David Hoffman and Larry Maxwell.


What is the most valuable advice anyone ever gave you about ADR?

Be open to reality and the complexity of ADR.  Have a balanced perspective.  Don’t be an uncritical cheerleader or relentless critic.


What do you tell law students who are interested in a career in ADR?

First, do a candid analysis of your abilities, interests, and limitations.  Then, take a long view, listen to others, volunteer to help in the field, be patient, persistent and open to changing your perspective, and have a sense of humor.  


Although the field has grown tremendously since I took my first mediation training in 1982, it is still hard to make one’s place in our field because there are a limited number of specifically-designated “dispute resolution” work opportunities.  Such opportunities do exist but they typically require extensive education, training, and experience.  It’s important to recognize that much “alternative” dispute resolution activity is done by people who don’t specialize in it, such as lawyers, police, employees in government, business, and non-profit organizations, teachers, etc.  People may want to look at the University of Missouri Law School website with frequently asked questions about developing careers in dispute resolution, at http://law.missouri.edu/csdr/llm/careers.html.





The comprehensive bibliography includes domestic and international books and articles published on ADR from January to September 2009.  Professor Lawrence D. MacLachlan, Director of Research & Instructional Services at the University of Missouri - Kansas City School of Law, has generously compiled this bibliography as a service to Section members.

To access the updated bibliography, click here. 



 




Court Committee


If you work, volunteer, or are affiliated with a court connected dispute resolution program, get involved with the Section’s Court ADR Committee.  Check out the Court Committee page, by clicking here, to learn more about resources for court programs near you.




CCA National Summit on Business-to-Business Arbitration


The College of Commercial Arbitrators held a one day National Summit on October 30th in response to mounting complaints that commercial arbitration now costs as much, and takes as long, as litigation.  Corporate counsel, outside counsel, arbitration service providers and arbitrators facilitated panel discussions to identify the chief causes of the problem and explore concrete, practical steps that can be taken to remedy it.  The Summit participations were provided electronic voting devices that were used to gauge participant opinions on draft best practice protocols.  The College plans to use the views expressed by the Summit participants to formulate its final report and recommendations that will be presented at the Section of Dispute Resolution Spring Conference in April 2010.


Mediation Foreclosure Programs Around the Country


In its November issue the ABA Journal included an article featuring mediation foreclosure programs around the country. http://www.abajournal.com/magazine/article/home_settling/http://www.abajournal.com/magazine/article/home_settling/

Buffalo News Article on Foreclosure Mediation Program 


The Buffalo News recently published article on the Upstate New York Mediation Foreclosure program.


http://www.buffalonews.com/145/story/876424.html

CPR Ratings System


The International Institute for Conflict Prevention & Resolution is creating an online rating system for its mediators and arbitrators.


http://www.abajournal.com/magazine/article/rate-a-neutral/


House Bill 3817 Would Create External Ombuds for SEC 


On November 4, the House Committee on Financial Services approved H.R. 3817, which would provide the Securities and Exchange Commission with additional authorities to protect investors from violations of the securities laws, and for other purposes. Kevin McCarthy (R-CA22) added a late amendment to the bill to create an Ombuds position reporting directly to the SEC Chairperson. The proposed SEC Ombuds would serve as a confidential liaison and be able to make policy recommendations.


U.S. Patents and Trademark Office Initiates Ombudsman Pilot Program 


The US Patent and Trademark Office established a Patents Ombudsman Pilot Program. The Program is intended to provide patent applicants, attorneys and agents with assistance with application-specific issues including prosecution advancement concerns. To learn more click here.

Federal Government to Offer Mediation to Resolve FOIA Disputes


The Federal Government will offer mediation services to resolve disputes between persons making Freedom of Information Act (FOIA) requests and agencies, as a non-exclusive and non-binding alternative to litigation. The initiative will use existing federal mediation resources as well as develop an online dispute resolution (ODR) system, to help process and prioritize the high volume of cases.





Stolf-Nielsen v. AnimalFeeds Int’l Corp
United States Supreme Court 



Oral arguments will be held for Stolf-Nielsen on December 9th beginning at 10 a.m. at the U.S. Supreme Court.  The Court will address whether the Federal Arbitration Act (FAA) allows class arbitration to be imposed on parties when an agreement is silent on the issue.  As always, for comprehensive coverage of Supreme Court Cases, check out the ABA’s Supreme Court Preview:  http://www.abanet.org/publiced/preview/briefs/dec09.shtml

United Forming Inc v Faulkneruasa LP


United States Court of Appeals, Fifth Circuit


Case arose from Faulkner’s motion to vacate an arbitration award in favor of United.  The Fifth Circuit affirmed the district court's confirmation of the award.  The court cited Hall Street Assocs., L.L.C. v. Mattel, Inc., 128 S.Ct. 1396, 1402-03 (2008) stating that the FAA sets forth the exclusive grounds for vacatur.  The court denied Faulkner’s ground for vacatur finding that the arbitrator properly disclosed all conflicts prior to arbitration as the alleged conflicts were a “speculative impression of bias” and not a “significant compromising relationship; (2) the arbitrators' comments at the arbitration did not demonstrated bias because Faulkner failed to meet the burden of ‘evident partiality’ to prove bias by the arbitrator; and (3) the court chose not to address whether the arbitrators' rulings as to the legal issues presented were so grossly wrong as to be “misconduct” or “misbehavior” under the FAA because the court concluded that “such a situation is not presented here.” 2009 WL 3444285 (C.A.5 (Tex.))

Koricic v. Beverly Enterprises--Nebraska, Inc.


Supreme Court of Nebraska


Estate brought a negligence action against a nursing home for injuries decedent, a nursing home resident, sustained prior to her death. Adult son admitted his competent mother to a nursing home with her advanced knowledge and assent. The nursing home had an optional pre-dispute arbitration agreement which son signed outside of the presence of mother. The District Court, Douglas County, granted nursing home's motion to compel arbitration stating that son had actual authority to sign the agreement. Estate appealed.  The Supreme Court reversed and remanded for further proceedings holding that the decedent's son lacked actual authority to sign arbitration agreement as decedent's agent, and decedent's son did not appear to possess authority necessary to sign arbitration agreement.  278 Neb. 713, 773 N.W.2d 145


Christenson v. The Abbey Rehabilitation and Nursing Center et al.


Circuit Court of the Sixth Judicial Circuit Florida, Pinellas County Civil Division


Court found arbitration agreement enforceable when husband admitted wife to nursing home and executed a pre-dispute arbitration agreement based on general authority granted orally by wife.  The court reasoned that wife gave husband an unambiguous all-inclusive general grant of authority and created a situation where the people at the nursing home reasonably believed that husband had authority to sign all paperwork on her behalf. Case No. 09-2538-CI-8




Mediate.com Publishes 300th Issue of "Weekly”



See http://www.mediate.com/articles/mediateweekly300.cfm

Mediate.com recently published the 300th issue of The Mediate.com Weekly.  The web version of the Weekly is at www.mediate.com/Newsletter.  The Weekly began 13 years ago under the guidance of Founding Editor John Helie.  Over time, the newsletter became a bi-weekly and then weekly publication under the leadership of Editors John Ford and Jim Melamed. The Weekly offers the latest articles, news, blogs, calendar and resources and is available for Free at www.mediate.com/Membership.


Enter Mediation Video Contest for a Chance to Win $1,000



The ABA Section of Dispute Resolution invites you to participate in our first ever Mediation Video Contest on YouTube®.  The Contest is open to everyone.  Enter a creative, original three-minute video demonstrating the benefits of mediation for a chance to win the grand prize of $1,000 or the $500 runner-up prize.  Videos must be submitted by January 15, 2010. The goal of the competition is to further public understanding of mediation and to promote the use of mediation as a way to resolve disputes.  To learn more click here.





The October ethical problem, The Comic Book Caper, was one prepared for the 2009 cyber week activities run by the National Center for Technology and Dispute Resolution at the University of Massachusetts.  Conflict resolution students and practitioners were invited to submit their analysis of the mediator's handling of the ethical situations that arose in the hypothetical online mediation in 500 words or less.  We have selected two of the responses for inclusion in the E-News.  The first analysis is that of Rena Donin Schlussel, an LLM student at Cardozo Law School and the second analysis is by Nancy Diehl, a January, 2009 graduate of  Concord Law School -- congratulations to both of them. Printed below is the ethical dilemma followed by the two analyses.


The Comic Book Caper


 


Terry Tremble and Jennifer Jackson had been friends in high school but had lost touch with each other until they reconnected at their tenth high school reunion. During the course of the reunion they realized that they were both connoisseurs of comic books and each had huge collections.  Despite living almost a thousand miles apart and both having full time jobs, they decided to pool their collections and start a business selling collector comic books on line.  Over the next month they worked out the details of the business, formed a corporation, and each contributed $10,000 to the start up of the company and create the website.  It was agreed that Jennifer would open a corporate bank account and all transactions would be processed through that account.


 


Terry and Jennifer worked out a schedule for responding to the requests and discussed purchases of comic books and the pricing regularly through e-mails and occasional phone calls.  In the first year they made back their initial investment and a profit of $10,000. The next year their profit was $30,000.  By the last quarter of the third year, however, difficulties began to develop.  Jennifer’s mother became ill requiring Jennifer to travel to her mother’s town to provide care. As a result of these demands Jennifer wasn’t able to fulfill her share of the business duties and Terry had to take over all aspects of the business operation.  When it came time to divide the profits at the end of the year Jennifer insisted on an equal division as they had always done. The business relationship deteriorated further and July of the fourth year Jennifer and Terry were no longer able to be civil to each other and agreed to dissolve the business.  Because of their full time jobs and living so far apart they decided to engage in online mediation through the company ODR Services which charges the parties $1,000 per day for mediation services.  Pete Rose, a panel mediator for ODR was the agreed upon mediator. 


The mediation took place in a real time chat room with caucuses occurring through separate e-mails.  The parties signed a confidentiality agreement consistent with the Uniform Mediation Act.  During the mediation Terry and Jennifer hurled insults back and forth at each other during the chat room session with each calling the other a cheat and liar.  Terry is still hot over having to divide equally the previous year’s profits and argues Jennifer still has basically abandoned the business during her mother’s continued illness. Jennifer alleges that Terry has been arbitrarily setting prices for the comic books he sells without consulting her and as a result they lost money on at least two big sales during the past six months. At one point during this session as the recriminations are flowing back and forth Terry sends the mediator an e-mail stating “F.Y.I. She is lying!!!”  Attached to the e-mail is a copy of a month old newspaper article from Jennifer’s town announcing her recent engagement to an individual living in Jennifer’s mother’s town. The mediator does not tell Jennifer he has received the e-mail from Terry.  He does send Terry an e-mail stating, “What do you want me to do with this?”  To which Terry replies, “Nothing.  Just F.Y.I.” 

An hour into the joint session Jennifer sends the mediator an e-mail saying she would like a private meeting with the mediator and the mediator suggests that they break and talk separately.  During the email exchange with Jennifer she informs the mediator that she believes the business is worth at least $150,000 -- and maybe even more because she suspects Terry of not reporting all the sales he has made-- but because she has demands on her time – with her sick mother and work and all (never mentioning her engagement) -- and wants to move on she is willing to take $50,000 instead of the $75,000 she believes her share is worth. She tells the mediator not to disclose this willingness to Terry who has so far only agreed to pay her $20,000 for her share. The mediator then e-mails Terry to meet with him but Terry says something has come up at work and he can’t meet until tomorrow. The parties decide to end the mediation for the day and reconvene the next day.


That night the mediator, who in his youth was a comic book lover, decides to go on line and learn a little more about the world of comic books.  During his search he discovers a newspaper story reporting that a “rare comic book valued at $80,000 discovered in flea market purchase.”  Reading the story the mediator learns that three months ago Terry purchased a pile of comic books from a flea market vendor near where he lived and when he got home and examined the stash discovered the treasure. 


The next day the mediator begins the session by meeting separately with Terry and e-mails him about his discovery the previous night.   Terry responds that he did nothing improper and the mediator suggests in an e-mail that maybe the matter should be discussed with Jennifer.  Terry e-mails back, “What does she want to settle?”  The mediator e-mails, “$75,000.”  Terry’s response is, “Offer her $60,000.”   The mediator conveys the offer to Jennifer in an e-mail.  She counters with $65,000 and the parties strike a deal at $62,500. 

Pete Rose, the mediator, reports the agreement and successful mediation to ODR Services and is paid his contract fee of $500.00 plus a success bonus of $100.00 for obtaining an agreement. 

 Discuss the mediator’s performance citing specific ethical standards that you find relevant.  


Rena Donin Schlussel”s analysis of the problem:


The case of the Comic book Caper raises a number of ethical issues.  


1. Emailing outside of the mediation is essentially an unauthorized caucus. The mediator could offer a caucus to Jennifer so that they have equal opportunity to caucus. He should also ask Terry not to send emails outside of the mediation. (If these were guidelines that were established at the onset – remind him of these guidelines that he agreed to)  He could suggest to Terry that he could discuss this with Jennifer during the mediation.  (Standard VI A (4) of the Model Standards of Conduct for Mediators ABA and ACR (2005) (the “MSC”) - promoting honesty and candor.  In his role as mediator he acted properly not to sharing this information with Jennifer. 

2. I question the mediator’s decision to research information on the world of comic books during the mediation. Given that he did not think it was essential to have this information in order to conduct the mediation. Choosing to do so during the mediation can open (and in fact did) a can of worms. He became privy to information that he would not have been otherwise. While this is public information, it was his curiosity that brought him in contact with the information. If he felt his lack of knowledge about the world of comic books was affecting his competency as their mediator then he should have informed the parties of this and allowed them to decide how to handle this. He should not have made that decision on his own.  It affects their right to self determination. (Standard 1 of the MSC)   It would have been wise for him to show restraint and wait until after the mediation is completed to indulge in this personal interest of his.  Sharing the information with Terry only raises a number of questions. Could he remain impartial now that he had this information?  If he feels it does not affect his neutrality (and only he can decide that) he could continue to mediate. He should not use that information in the mediation –even in caucus.  It raises question of sharing information with only one party and can be viewed as pressuring Terry in to a settlement. If he felt that it would affect his impartiality he should withdraw. (Standard II (C). MSC)   

3. Telling Terry that Jennifer is willing to settle for $75,000 may not have violated what she said to him in confidence except that it did cap the amount at $75,000. But again he did violate the parties’ right to self determination. (Standard I of the MSC) he may have also taken on the role of negotiator without the consent of the parties (Standard VI (A) (8)). The role of the mediator is to facilitate a negotiation not to participate. He was in essence deciding for her how to proceed with the negotiation.  

4. Mediation fees. An agreed upon bonus fee for a successful mediation violates Section VIII (B) (1) of the MSC.  A mediator should not enter in to a fee agreement which is contingent on the result of the mediation.  While he did not enter into an agreement in advance for this amount his acceptance of the bonus may give the appearance of to the parties that he had an interest in the successful resolution of the mediation.  Even if his fee is paid through ODR and the parties did not know bout the bonus, if this is ODR practice – he may in fact have known he may receive a bonus.   


Nancy Diehl's analysis:


In this Online Dispute Resolution scenario, there are two principal infractions of ethical dispute mediation practices:  the appearance of partiality by the mediator, and the mediator’s failure to promote honesty and candor among participants.


Partiality


Pete Rose, the mediator, has lost the appearance of impartiality.  His extracurricular research provided information that had not been made available freely by the participants.  This information not only potentially placed Terry in a bad light but was also withheld (by Rose and Terry) from Jennifer.  See ABA Model Standards of Conduct for Mediators, adopted September 2005, Section III A:  “A mediator shall avoid a conflict of interest or the appearance of a conflict of interest during and after a mediation.”


In addition, the “success” bonus fee might act to encourage the mediator to promote settlement and provide Rose with a reason to be partial towards the participant who seems most ready to settle.  See ABA Model Standards of Conduct for Mediators, Section VIII:  “B. A mediator shall not charge fees in a manner that impairs a mediator’s impartiality,” and “B.1. A mediator should not enter into a fee agreement which is contingent upon the result of the mediation or amount of the settlement.”  


Failure to promote honesty and candor


Pete Rose, the mediator, had multiple private caucuses with the participants, Terry and Jennifer.  The mediator is obliged to maintain confidentiality of information obtained during a private caucus.   See ABA Model Standards of Conduct for Mediators, Section V. B:  “A mediator who meets with any persons in private session during a mediation shall not convey directly or indirectly to any other person, any information that was obtained during that private session without the consent of the disclosing person.”


However, Rose is also obliged to promote honesty and candor among the participants.   See ABA Model Standards of Conduct for Mediators, Section VI. A:  “4. A mediator should promote honesty and candor between and among all participants, and a mediator shall not knowingly misrepresent any material fact or circumstance in the course of a mediation.”  Here, Rose appeared to make little effort at promoting honesty and candor among the participants in the live mediation.  Terry had information on Jennifer’s engagement, and also had purchased items that perhaps rightfully belonged to the business.  Jennifer had concerns that Terry was not reporting all of the business activities.  

Each voluntarily sharing their information and concerns would have allowed a more thorough examination of the distrust that had developed between them as well as provide both of them with a more accurate understanding of the current economic status of the business.  As listed in the Best Practices for Basic Mediation, Adopted by the Pennsylvania Council of Mediators Board of Directors, November 6, 1998, the mediator should:  “Assist parties in exploring complex and sometimes contradictory information” and “Encourage the disclosure of all appropriate information to ensure that the parties make decisions based on sufficient knowledge.”


Conclusion


Here, a settlement was obtained that was perhaps advantageous to both parties to the mediation, however without more complete disclosures by the parties, the settlement cannot be viewed as one undertaken with sufficient knowledge by both parties.  Rose’s appearance of impartiality is lost both by his extra-mediation research and the “success bonus” earned through settlement. 
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� Editor’s Note: These “stock” solutions for creative problem solving are adapted from Cooley (2), The Mediator’s Handbook (NITA, 2000) 226-28.
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